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PROCEEDTINGS [9:45 a.m.]

MR. HACKBARTH: Okay. It's time to get started.

Good morning and welcome to our guests in the audience. As

I think everybody knows —- certainly the Commissioners, I

hope everybody in the audience -- today and tomorrow's

meeting will be devoted principally to final votes on our

update recommendations for this year. Since we last did

update recommendations a year ago, obviously there has been

a major change in law, that being PPACA, and I wanted just

to make a few introductory comments to put our update

recommendations in the context of PPACA.

There has been, of course, much discussion of the

fact that among many other changes, PPACA made important

changes in the Medicare program, including changing the

updates for the various providers who serve Medicare

patients. What PPACA did not do was change MedPAC's

mandate. Our mandate continues to be what it was before

PPACA, which is to year by year make recommendations to the

Congress on the appropriate update in payments for the

various provider groups, doing so with an eye towards

payments that are appropriate for the efficient delivery of

high-gquality services to Medicare beneficiaries.
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I want to emphasize year by year. One of the

features of the Affordable Care Act that has received a lot

of discussion is that it provides for ten years a formula

update for providers related to market basket minus

productivity. That is important, but it in no way alters

MedPAC's charge, which is year by year. We're not talking

about what the rates should be for the next ten years. Our

responsibility is to make a recommendation to the Congress

for the next fiscal year, and we will do that as we have

done 1in previous years using what we refer to as a payment

adequacy payment framework that takes into account a number

of different factors, where available, information on

provider financial performance, margins, but also

information about access to care, access to capital, quality

of care, and the like.

Having said that, by changing the budgetary

baseline, what PPACA does is change the baseline for

calculating the budgetary effect of MedPAC recommendations.

And so we'll make a recommendation for each of the provider

groups. That number will be compared to the new budget

baseline established by PPACA, and there will be either a

cost or a savings score attached to it based on the new



10

11

12

13

14

15

16

17

18

19

20

21

22

baseline.

As we talk about our update recommendations, one

of the things that you will hear is that we are beginning

our discussion of each provider group, whether it be

hospitals or physicians or home health agencies, with a

presumption of no increase in prices. That is the starting

point for the discussion. The end point may be very

different, but we don't believe that there ought to be any

presumption of an increase in prices.

Now, some people might be tempted to characterize

that, report that, for those of you in the audience who are

reporters, "Oh, MedPAC has somehow disagreed with the

Congress on market basket minus productivity." I would urge

you not to make that comparison because it's an apples—-to-

oranges comparison. If you want to compare MedPAC's

recommendations to what Congress has done, you compare our

final update recommendation, whatever that number may be,

with what is in the congressional baseline. And we will do

that for you and help you make that comparison for each of

the sectors.

One last word about the context. This meeting is

principally focused on the update in the base rates for the
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various provider groups, but that is but one of three

instruments of payment policy that we discuss at MedPAC. A

second is how the dollars are distributed. So the way we

think of the update is that it establishes the size of the

pool of dollars available for hospitals or for physicians or

for home health agencies, et cetera.

A second critical issue 1s how those dollars are

distributed, and from time to time we will couple an update

recommendation with a recommendation about the distribution

of the dollars. So an example of that in the past has been,

in the case of physician services, we have recommended a

bonus for primary care physicians. That's an example of a

distributive recommendation that we linked to an update

recommendation in the past.

In the case of home health services and skilled

nursing facility services, we've linked update

recommendations to recommendations about how to change the

case-mix adjustments systems that distribute the dollars

based on the needs of different types of patients. That's

an important distributive recommendation.

The third lever that we talk about but will not

focus on so much in the next couple days is the payment



10

11

12

13

14

15

16

17

18

19

20

21

22

method itself. MedPAC in recent years has spent a lot of
time talking about the need for payment reform, which is —-
we use that term, "payment reform," to talk about more
fundamental changes in how we pay providers. Examples of
payment reform would be medical home and moving away from
simply fee-for-service payment for physicians to include a
per patient payment as well as a fee-for-service payment.
That would be an example of payment reform. Or bundling
around a hospital admission, including not just the hospital
inpatient services but also physician services and post-
acute services within some window, that would be another
example of payment reform. ACOs would be a third.

So the fact that we are focused in the next day or
so principally on updates should be in no way construed as,
oh, this is the most important thing in Medicare. The
distributive recommendations and payment reform
recommendations are equally, if not more important in many
cases. But the update process is a fundamental part of
MedPAC's mission, and Congress has charged to us, and that's
what we will be doing for the next couple days.

So, with that preface, let's turn to the initial

presentation on physician and other health professional
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services. Cristina.

MS. BOCCUTI: Okay. So this morning Kevin and I
are going to summarize the discussion that we had last month
and also address some of the questions and issues that you
raised during the meeting.

First, just a background on services provided by
physicians and other health professionals. These services
include office visits, surgical procedures, and a broad
range of diagnostic and therapeutic services. Keep in mind
that providers can furnish them in all settings, not just in
offices.

In 2009, Medicare paid about $64 billion for these
services, and among the 1 million practitioners that are in
Medicare's registry, about half are physicians who are
actively billing Medicare, and the other half include other
health professionals such as nurse practitioners, physical
therapists, and chiropractors. I'll note that about 90
percent of the fee schedule billing does come from
physicians, but the other 10 percent come from the other
health professionals. Then keep in mind also that almost
all fee-for-service beneficiaries received at least one fee

schedule service in the year.
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We're going to be going kind of quickly because I

want to make up a little bit of time, so please feel free to

ask questions when that time comes.

Before I get to the payment adequacy analysis, I

want to reiterate two underlying contextual issues that you

all have raised, and I want to ensure you that we're going

to be including discussions of this not only in this chapter

but in future work.

So first is about enhancing access to primary

care. The Commission will continue to discuss ways that

Medicare can promote primary care to sustain beneficiary

access to it. Good, accessible primary care is essential

for a well-functioning delivery system. And it's also

crucial for patient management, particularly for elderly and

disabled patients that have chronic conditions.

The second issue, of course, 1s regarding the SGR.

The Commission recognizes that in addition to budgetary

implications of overriding it, Medicare is facing another

cost related to the SGR, and that is, the frustration of

providers and their patients that are stemming from the

uncertainty of the Medicare payment for those services.

There are looming cuts, as we know, and temporary fixes that
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have gone on in the last couple years, and we hear —-- and I

want to ensure that we understand that this is problematic

for providers and for the patients, and it's even burdening

CMS resources.

So looking at the SGR specifically, changes to

payment policies that we can explore as we continue would

want to retain the advantages that expenditure target

approaches have while doing its best to minimize the

disadvantages that the current SGR system contains.

Now, this slide here is about the payment adequacy

framework that you're going to be hearing about throughout

the day for all other sessions. But since we're the first

ones to go, we want to put this list up here.

I remind you and the audience that each year, as

Glenn just stated, as required by statute, MedPAC makes

recommendations to Congress on payment updates for most

health sectors. To come to this recommendation, the

Commission deliberates and makes a judgment as to the

adequacy of payments in each sector.

So today you are going to discuss whether the 2011

payments are adequate, taking into account the indicators

that we have here on this slide. So those are going to
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carry through each time. And, in addition, referring to

that last bullet there on payments and costs in 2011, I want

to emphasize that MedPAC is required to consider the costs

of efficient providers when making their update

recommendations.

So now to review the findings that we talked about

last meeting regarding physician and other health

professional services, first I'll start with access, and as

we discussed last month, we surveyed —-- our first point was

that we surveyed over 8,000 people, which included an

oversample of African Americans, Hispanics, and Asian

Americans. And half of the people in this survey were

Medicare beneficiaries age 65 and over, and the other half

were privately insured people age 50 to 64.

We found that most Medicare beneficiaries are able

to get timely appointments and find a new physician when

they need one. We also found that Medicare beneficiaries

reported better access than their privately insured

counterparts. Medicare beneficiaries continue to be less

likely to forgo care compared to privately insured

individuals.

I'll note here that, at Mitra's request, we tried
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to add some more details about forgoing care, but it really
is small cell sizes, and we try to be as specific as we can,
but still having credibility about the numbers that we
produce. So I would still want to say that Medicare
beneficiaries were less likely to forgo care, and we did
find that the private insurance groups seemed more sensitive
to costs. They said that one of the reasons that they
didn't forgo care was cost more often than Medicare
beneficiaries who did forgo care.

Then referring now to these last two bullets on
the slide, we see that needing to find a new physician,
particularly a primary care physician, is really quite
uncommon. Specifically, only 7 percent of Medicare
beneficiaries and, the same percent, 7 percent of privately
insured people said that they had occasion to look for a new
primary care physician. So one could argue that that
suggests that people are generally satisfied with the
current primary care physician that they have.

Now, of course, we indicated the problems that
people are facing when they're in that situation, but it's
important to keep in mind that it's a small population that

were even looking. But as I said, for primary care
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physicians that was more difficult, the survey respondents

indicated, than finding a specialist. So finding a

specialist when you had to was a bit easier.

Another specialty that you all raised during last

month's discussion was about psychiatrists, and that was

discussed as one of the specialties that has had difficulty

for finding referrals for Medicare patients in particular.

And I want to mention that last year when we had focus

groups with physicians, that was raised then as well, and so

we've reiterated that in the chapter draft that you have

before you, that psychiatrists have been mentioned and

highlighted as a difficult referral source.

Moving on, from the oversample of minorities in

our survey, as we discussed last meeting, we continue to see

that minorities in both insurance groups experience more

access problems than whites. Keep in mind, however, that

Medicare minorities reported better access compared with

privately insured minorities. That means the discrepancy

was a bit narrower for Medicare beneficiaries, and on the

whole, their report of access problems was lower.

With respect to rural beneficiaries, we find

consistently that rural Medicare patients reported better
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access compared with their rural privately insured

counterparts. So when you're just looking in rural areas,

you again find that Medicare beneficiaries in rural areas

report better access than the privately insured ones. But

if you're only loocking at Medicare beneficiaries, we found

that those in rural areas were a little more likely to

report problems scheduling a timely routine care

appointment. But in finding a new primary care physician,

they had an easier time than urban beneficiaries. These

differences are very small, though, I want to reiterate, but

it does show you that there's a bit of a mixed picture

there, and we look at it both within just Medicare urban and

rural and then comparing Medicare to private.

Moving on here, we also, as we talked about last

time, looked at other national patient surveys and found

analogous results to our survey. I reviewed this list last

month, but I'm just going to mention one item that Mary

brought up, and that's about the Commonwealth Fund survey.

That's the third major bullet there. That was a survey that

inquires about access to "medical care from a doctor or

other medical health professional." That's the exact

definition used there. And I think that perhaps for next
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year's MedPAC survey we should consider using that kind of a

definition and perhaps probing a little bit more about

primary care and who the patients are receiving —-- many

times, you know, there are more questions that come out of

changing the survey when you get the results, but I think

that this is a really good thing that we should be pursuing,

and maybe we'll talk more as we work on that survey.

This slide lists other physician surveys that we

also reviewed, and I'm just going to raise a point because

there were some questions about whether these results

distinguished between acceptance of all or some patients and

whether these surveys are asking about new Medicare

beneficiaries and not just established patients.

So in response, I just want to note that the NAMCS

and the HSC survey do refer to new patients, and I want to

make that clear. But the HSC survey further distinguishes

between acceptance of all, some, most, or none.

Just to put a data point out there, that survey

found that 74 percent of Medicare physicians accepted all or

most new Medicare patients. It also found that practices

that were most likely to accept new Medicare patients were

those that were specialists, in rural areas, new physicians,
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and those in group practices.

And then that sort of leads us to this next survey

that I didn't really highlight last time, and this is a

survey that the Medical Group Management Association

released, or at least they released the results, and it

found that 92 percent of medical group practices accept new

Medicare patients; 7 percent take only those that are

established patients that age into Medicare; and then 1

percent do not accept any Medicare patients.

Next slide. This is a quality slide that we went

over last time, and it's on ambulatory quality measures.

It's a claims—-based survey across the U.S., the whole

national population. And it found that 35 out of 38 of the

indicators improved slightly or were stable during these two

comparison years. And among the three that declined, the

differences were small but statistically significant.

Now Kevin is going to keep going with the

analysis.

DR. HAYES: As we reported in December, Medicare

claims data show that the volume of physician services

continued to grow in 2009. We also noticed that at least

since the year 2000, volume growth has been lower for major
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procedures and evaluation and management services compared

to imaging, tests, and other procedures. Yes, imaging

growth has decelerated some in recent years, but it has

remained positive after many years of rapid volume growth.

Meanwhile, we have seen further increases recently in the

growth rate for tests.

Before I leave that slide, let me just mention

that at the December meeting Ron brought up the point about

early data on volume growth in 2010. It is true that CMS

actuaries have begun to use data on total spending for

physician services for 2010 to do some of their preliminary

calculations for the SGR. But we do not yet at this point

have detailed claims data necessary to analyze growth in the

volume of services in 2010, that would not be at the level

of total services nor by type of service.

We can say that the CMS Office of the Actuary and

others have been documenting a broad slowdown in national

health care spending, a slowdown that has been attributed to

the weak economy.

Now, on to the other indicators in this sector,

the ones you saw last month, there was, first, the ratio of

Medicare's payment rates to private PPO rates, and they had
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remained stable. We also have continued high levels of

participation rates and claims paid on assignment. And

looking forward to 2012, the year for which you would make

an update recommendation, CMS' preliminary forecast of the

Medicare Economic Index was 0.7 percent. Since the mailout

of the draft chapter, the forecast of the MEI for 2012 has

gone up to 1.0 percent, and it will be re-estimated several

more times between now and next year.

I keep getting ahead of myself here. We do you

want to come back to this first bullet on this slide and

remind you that Bob made an important point last month about

performance-based payments and that those payments are not

included in the claims data that we use to compare Medicare

and PPO payment rates. We have started to look at this, and

I can provide some more details if there are questions.

As discussed in December, stakeholders have

expressed a concern that this sector's updates have been

less than changes in input prices, whether those changes are

measured by the MEI with or without a productivity

adjustment. On the slide, the updates are represented by

the lower line with the Xs; the MEI is the line with

triangles; and the MEI without the productivity adjustment
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is the line with the squares.

As we pointed out last month, however, the problem
with such is that they do not consider volume growth and its
effect on practitioner revenues. By contrast, spending
growth includes growth in the volume of services. In the
graph, the top line is growth in volume of service per -- or
spending per beneficiary. And it's the updates plus the
volume growth that bring about increases in practitioner
revenues from Medicare.

Last month, we described, in addition to our work
on the physician update, a study for the Commission by the
Medical Group Management Association and the Urban
Institute, a study that considered: first, the actual
compensation received by physicians; and, second,
compensation simulated as if all services were paid under
Medicare's physician fee schedule. Based on data for 2007,
actual compensation averaged across all specialties was
about $273,000 per year. As expected, average simulated
Medicare compensation was lower, at about $240,000.

Comparing specialties, we see disparities when we
look at hourly compensation, a measure that accounts for

differences among specialties in hours worked per week. The
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disparities are largest when primary care is compared to

nonsurgical, procedural specialties and, separately,

radiology.

If we look instead at simulated hourly

compensation, we see some narrowing of the disparities

between primary care physicians and specialists, but it is

minimal. In any case, these disparities raise concerns

about equity and the future of the practitioner workforce.

With that in mind, we are continuing to work on issues

concerning the valuation of services in the physician fee

schedule. You can expect to see more on this at future

meetings.

Cristina will now present the draft update

recommendation.

MS. BOCCUTI: So on to the chairman's draft

recommendation for fee schedule services. The Congress

should update payments for physician fee schedule services

in 2012 by 1 percent. So a bit of background on this.

For 2010, the update was 0 percent from January

May, but 2.2 percent from June through December.

For 2011, this year, there was no update from

where it left in 2010.

20

to



10

11

12

13

14

15

16

17

18

19

20

21

22

21

Then for next year —-- that is, 2012, the year for
which we are making a recommendation -- the SGR calls for at
least a 25-percent cut and then another one in 2013.

The Commission has stated that it is not
supportive of these multiple payment cuts. We've said that
in past chapters. So given the array of factors that Kevin
and I reviewed and we discussed in the draft, basically
generally good access, stable quality, increasing volume, et
cetera, and a need to be fiscally disciplined while
maintaining access to physician and other health
professional services. We have the proposed recommendation
on the screen.

Regarding the implications of this recommendation,
the spending effects are, of course, large because any
increase would be scored relative to the deep cuts that the
SGR calls for in current law. So that's why you're looking
at this spending bucket, and maybe I should mention for all
the future update discussions you're going to have, these
are spending buckets that we discussed with CBO, where we're
not getting a specific point estimate, and it's not MedPAC's
role essentially to make these point estimates. But we do

talk with CBO and say does it fit into a low spending
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bucket, a medium? And so the parameters you'll see that we

have on this screen, this is the highest bucket to be clear.

But you'll see other sort of buckets where you have a range.

And Glenn might want to talk about that more, but for the

audience and for the Commissioners here, that's where we

come to this spending implication.

And then the other beneficiary and provider

implications, we see that there would be an increase in

beneficiary cost sharing and premiums certainly relative to

what the SGR is calling for, but I want to reiterate that

the increases would be in line with what has been happening

in previous years, because it's an update that is in line

with what has been going on in previous years.

Then the final bullet is that this update

recommendation would continue to maintain physician and

other health professional acceptance of Medicare

beneficiaries.

There is one more slide we want to make sure we

leave you with, and that is about the issues that I

mentioned at the beginning of the presentation. So this is

about the commitment from the Commission to continue working

on ways to enhance access to primary care, exploring other
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levers, and to continue examining the SGR payment policies.
Again, we talked about the mounting frustration and the
looming cuts that are creating some of these anxieties, and
to look again at advantages of expenditure, target
approaches, but minimizing those that we see in the current
system.

MR. HACKBARTH: Thanks, Cristina and Kevin. Thank
you, Cristina, for explaining the spending effects, and let
me ask you just to go a little bit further. If you would,
put that slide up for a second. Could you describe for the
audience what the buckets are? I don't want people to look
at this slide and see, say, $10 billion over five years and
think, oh, that means it's $10.1 billion. When it's over,
that means it's just over a boundary. So could you just
describe the buckets in a little bit more detail?

MS. BOCCUTI: Sure. I don't know the exact
parameters of each bucket. I'm going to say this, but
Shinobu might be able to help me. She's our liaison in this
regard. I think the first one is $250 million. Is that —-
maybe you could grab a microphone, Shinobu.

DR. MARK MILLER: She can come to this one.

MS. BOCCUTI: She's really the one that's --
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MR. HACKBARTH: Great.

MS. BOCCUTI: And then I'll talk about the

physician one that you mentioned, Glenn.

MR. HACKBARTH: Yes.

DR. MARK MILLER: And since Shinobu is bashful,

she's making me do it.

[Laughter.]

DR. MARK MILLER: This will be dealt with later.

[Laughter.]

DR. MARK MILLER: The buckets actually go down -—-

I'm just kidding, okay? The buckets go down further than

that. We have a bucket as low as "less than 50 million,"™ 50

to 250, 250 to 750, 750 to 2 billion, greater than 2

billion. That's the one-year buckets. But that's just —-

and then there's a set of five-year buckets. So we have

these categories. We worked the categories out with CBO in

sort of ranges, and as Cristina said, we just basically

interact with them to say, is this roughly the right bucket

that it goes in.

MR. HACKBARTH: And the reason that we use buckets

is not to be evasive and obscure, but our mission is not to

do budget estimates. That's CBO's responsibility. Having
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said that, CBO has a lot of things to do other than just
work on our estimates, so we have this process whereby we
have these informal conversations that are precise enough to
get it in a bucket but not asking CBO to work on a point
estimate as they would do for the Congress on a legislative
proposal.

MS. BOCCUTI: So with your question, there
shouldn't be a misperception that it's around $2 billion.
It's more.

MR. HACKBARTH: Right.

MS. BOCCUTI: It is more, and I can —-— we can read
off the numbers from CBO, but I want to be clear. This is
just above the biggest bucket. And again, the reason is
that there are huge cuts and those cuts that are in the SGR
that would happen in 2012, they would go on. They would
continue. So if you had a 25, say —-- and even the amount of
the cut isn't specifically determined yet. We'll say it's
upwards of 25 percent just for that year. Then the payments
would continue —-- would go down again the following year and
continue to be low. So a one percent update this year, if
that were to continue in that realm, the difference would be

very large and that's why we're getting to these numbers



10

11

12

13

14

15

16

17

18

19

20

21

22

26

that may look large here, but they're even larger, and I

think that's the point you wanted to make, Glenn.

MR. HACKBARTH: Exactly. Exactly. In just a

minute, we will turn to our normal process of clarifying

questions followed by a second round of comments, but I just

want to make a few other observations before we begin that.

First of all, those of you in the audience who

follow MEDPAC's work will realize Ron Castellanos is not

here. Ron got caught up in the travel disruptions due to

the snow and could not make it to the meeting, so that's a

loss. On this particular topic, I know he's got a lot of

feelings and things to say.

The second broad observation is that those of you

who came to the December meeting will recognize that some of

our recommendations have —— the draft recommendations have

changed since the December meeting. This one has not, but

others later in the day have changed, and the process we use

is that we have the discussion at the December public

meeting. I follow up that conversation with individual

conversations with each of the Commissioners on the

recommendations and we use the combination of the public

discussion in December and the one-on-one conversations to
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refine the package that will be presented over the next

couple days.

A third broad observation that's illustrated by

this recommendation is that all of our recommendations will

be expressed as a number as opposed to a formula. So in

some years past, we have expressed recommendations as

marketbasket or marketbasket minus something, and in recent

years, we've gradually evolved away from that and began, I

think actually with physician services, expressing

recommendations as a number as opposed to a formulaic

statement. With this year's package of recommendations, we

will have completed that process. All recommendations will

be stated as a number as opposed to through a formulaic

statement.

I want to be clear. The fact that we don't use

marketbasket language in the recommendation does not mean

that we don't take projected marketbasket increases into

account in formulating the final recommendation. It's just

that we're not expressing recommendations in that format any

longer.

Then one last comment. At the December meeting,

Cristina presented much the same —- in fact, the exact same



10

11

12

13

14

15

16

17

18

19

20

21

22

28

survey information that we collected on beneficiary
satisfaction with access, and I tried to explain how that
data could be accurate and reconciled with the fact that,
for example, some members of Congress get a lot of
complaints from constituents about having impaired access to
services. And I want to try that again, because what I said
was misinterpreted and misreported in December in a couple
cases.

So we have these survey data that broadly show, as
Cristina described, that access to services for Medicare
beneficiaries is as good or perhaps even better than access
to care for privately insured patients in the under-65 age
group. And we show only a small number of patients
reporting problems in finding a new physician. As Cristina
described, we're talking about, first of all, a small
percentage of Medicare patients having to look for a new
primary care physician, and then a fraction of those saying
that they're having a problem, a small problem or a big
problem. When you do the math, you know, we're talking
about a couple percent of Medicare beneficiaries saying that
they're having a problem finding a new primary care

physician. So that's what the data show.
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And what T tried to do is explain how that might

be consistent with a particular Congressional district

experiencing a lot of phone calls and a lot of letters

complaining, and I think there are two ways that you might

reconcile those numbers. One is that our survey information

is national survey data and there is variability in markets.

In some markets, access for Medicare beneficiaries may be

more problematic than in other markets. It's important to

keep in mind that the problem areas, where they exist, it

may have nothing to do with Medicare payment rates but have

something to do with what's going on in the market overall

and access to care, to primary care physicians. Too few

primary care physicians in general for all patients of all

types, shifts in the demographics of the population. There

are a lot of things that could go into making an acute

access problem in a particular area. So that's one reason

that a particular member of Congress might be getting a lot

of complaints and seem like our data are too optimistic, if

you will.

The second point that's worth keeping in mind,

that even if it's only a couple percent of Medicare

beneficiaries experiencing problems finding a new physician,
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that's a lot of people. Two percent is, you know, like

900,000 people, approaching a million Medicare

beneficiaries. And you work that out on a per Congressional

district basis, that's still a lot of people who could be

experiencing significant problems -- severe problems that we

need to worry about. But that —-- it's still consistent with

our overall national survey result.

So I just want to be really clear. There were

some reports that I said that I didn't think our survey

results were accurate. That's not what I'm saying. I do

think our survey results are accurate, but I'm trying to

explain how they can be accurate and there still be

significant problems that Medicare patients are experiencing

and a significant amount of mail coming into a Congressional

office. I don't think there's an inherent conflict in those

data points.

So I will shut up for a while now and we will

begin round one clarifying questions with Karen.

DR. BORMAN: On the SGR conversation, can we

easily break out the proportion that is really the result of

fixes that weren't paid for, you know, that were paid for to

the future and so that they add artificially to the total --
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the cumulative number of the SGR as opposed to the parts

that relate to true, if you will, excess utilization above

the estimates? Do we have a, even a feel for sort of what

percentage of it is driven by that, sort of Congress-made

fixes that said —-

MS. BOCCUTI: So you're sort of saying the effects

of sort of the compounding component —--

DR. BORMAN: Right, a little bit, and —-

MS. BOCCUTI: Let me think about that —--

DR. BORMAN: -- part of it is really due to

physician practice versus that's due to sort of just the

budget calculation. It doesn't particularly affect the

update this year, but as we continue, as we say 1in our goal

to continue to look at the SGR and other frameworks, that

perhaps it would be helpful for us to have at least an idea

of what relates to what.

MS. BOCCUTI: Let's think about what's possible.

DR. BORMAN: Thanks.

MR. HACKBARTH: Round one clarifying gquestions.

George and then Herb.

MR. GEORGE MILLER: Thank you. On Slide 6,

please, we're talking about access with minorities. This
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slide, just talking in general, can you break down for
specialists, because in the reading it seems to me that
there was more of a problem with minorities getting access
to specialists than primary care. Could you talk a little
bit more about that, and then what potentially would be the
levers to solve that if there could be in your research? I
read a couple things here in the —-

MS. BOCCUTI: Well, I'm looking at that chart. I
guess there's on page 14 -

MR. GEORGE MILLER: That's what I have.

MS. BOCCUTI: -- and I assume —-- yes. We did not
dig deeper into finding that result, but that's something
that we can look into a little bit more in future work. I'm
not sure we'll be able to include that in this work --

MR. GEORGE MILLER: Right.

MS. BOCCUTI: —-- but maybe there are some other
studies that I could try a little harder to look at and see
if there are some findings there about specialists and
access by race and another demographics.

MR. GEORGE MILLER: Yes. That's the problem
that's troubling with me, because if the majority -- if a

specialist is available for one segment of the population,
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but not for another, that's troubling to me and that's why I
want to use that specific issue. Both have Medicare. Both
live in the same community. But minorities are not getting
to specialists the same rate as whites, and that's just a
problem for me. All right. Thank you.

MR. KUHN: If I could look at the chart on page
ten, and I'm curious about the lines of growth and
particularly just want to ask maybe Kevin a question on
imaging. We know we had significant growth rates in the
first half of the decade. It slowed a little bit in the
second half of the decade. I think mostly the policy lever
was a DRA, which slowed it dramatically. But I guess some
of the data I've seen recently or have heard about recently
seems to indicate that imaging is —-- the growth rate in
imaging is pretty much flat or at least some modalities it
is actually decreasing. Is that, in a sense, what we're
seeing from the claims data right now, or do we still see
imaging continuing to increase?

DR. HAYES: The overall growth rate for imaging,
2008 to 2009, was two percent. But we did see some declines
within that general category. You know, they had to do with

one category of MRI, nuclear medicine, that kind of thing.
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Is that what you mean?

MR. KUHN: Yes. That's correct. So that we are -
- that's consistent with what I'm seeing, and so I just
couldn't tell from this chart if that's kind of what we were
seeing, as well, and that sounds like it's consistent, then,
so thank you.

DR. HAYES: Yes.

DR. BERENSON: Yes. I want to follow up on Herb's
question. In the chapter you gave us, you made the point
that the volume growth data can be affected by changes in
site of care. And in the discussion on hospitals, there's a
discussion about hospital acquisition of physician
practices. So I want to sort of understand what that
phenomenon does to the volume growth. Am I right to say
that the impact would be on practice expenses, that
physicians who are now provider-based and building as part
of a hospital would no longer get their practice expense?

In the Physician Fee Schedule, there would be a separate

payment to a facility. Their work wouldn't be any
different. So I guess, I mean, one, is that correct, and
two, then is there a downward —-- is there a bias under-

reporting volume growth in the Physician Fee Schedule
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because of this shift if it's mostly going in that direction

and is accelerating?

DR. HAYES: Yes. It is true that the way the

payment would work, the physician would continue to bill for

the professional component of the service and that that

would still appear as a fee schedule payment, but that

payment for, as you put it, the practice expense component

would shift from payment under the fee schedule to payment

under the outpatient prospective payment system.

MR. HACKBARTH: This is a volume count. This

isn't dollars.

DR. HAYES: Correct.

MR. HACKBARTH: So if this is just a volume count,

that wouldn't affect these numbers, right, because you would

still have a bill for the professional component that would

go into the volume count.

DR. HAYES: You would still have a bill, but it

would be —— the shift of practice expense out of the fee

schedule would, in a sense, represent a change in the

intensity of the service. Recall that the term "volume" as

we use 1t includes both number of services and the intensity

of the service, the RVU associated with a service. And so
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the RVU for a service payment would go down because we have

payment for the professional component but not for practice

expenses.

MR. HACKBARTH: So that's helpful. So this is a

volume and intensity graph?

DR. HAYES: Correct.

MR. HACKBARTH: Because as I recall, in our table

in the chapter, we present both the volume column and a

volume and intensity column. This is actually volume and

intensity.

DR. HAYES: Correct.

MR. HACKBARTH: Okay.

DR. MARK MILLER: And I think his statement is

true about if you were just counting the services.

MS. BOCCUTI: Units.

DR. HAYES: Yes.

DR. MARK MILLER: The units, the first section of

the table that's in the chapter. But the second section on

volume intensity, which is reflected here, would be affected

by the point that Bob is making.

DR. HAYES: Yes. Yes.

DR. BERENSON: And so if I could just finish up,
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to follow up Herb specifically, would we be able to

calculate sort of for imaging, because some of the —-- and

what we're aware of apparently is cardiologists in

particular who had been doing a lot of nuclear studies and

other services in their offices are one of the specialties

that are now being acquired by hospitals, and so imaging

might be falsely low, I think. Are we able to calculate

sort of, make an adjustment for the shift in site of service

to actually get a different number for volume growth for

imaging, for example?

DR. HAYES: What we could do is look at wvolume

growth by place of service, right, and so we would —-- you

would expect to see, then, fewer services billed from a,

quote, "office setting" and more services billed from a

facility setting.

DR. MARK MILLER: Bob, I think when we get to the

OPD, ASC, and hospital presentations, there's been a

specific attempt to try and parse —-- right. Okay. Good

enough.

DR. NAYLOR: So, Cristina, Kevin, thanks so much

for a great chapter and for responsiveness to so many of the

comments from last month's meeting. I do have, on Slide 25,
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two questions, and this relates specifically to the

recommendation.

DR. HAYES: What was that slide number again?

DR. NAYLOR: Oh, I'm sorry. I'm dyslexic.

Fifteen.

[Laughter.]

DR. NAYLOR: I'm moving ahead faster than we

should, right?

[Laughter.]

DR. NAYLOR: So I wanted to know i1f the

recommendation explicitly should read that should update

payments for hospital and other health professional

services, and let me just comment on that, that the

Affordable Care Act and IOM have stimulated use of nurse

practitioners in primary care practices, so where in 2009

ten percent of Medicare spending accounts for spending by —-

or direct reimbursement to those NPs and PTs, it might grow

by 2012. So I wanted to know, does this payment schedule

recommendation include all health professionals and should

we state that?

MS. BOCCUTI: Yes. We'll make sure we make this

clear. That's a very good point. But technically speaking,
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it's still called the Physician Fee Schedule —-

DR. NAYLOR: Okay.

MS. BOCCUTI: —— and that's what these Part B

payments are coming off of. It's the list of 7,000 services

and it is not specific to who bills them. It's who can

possibly bill them, which includes these other

practitioners. And so whether it's a physical therapist or

a nurse practitioner, they're billing off of what's called

the Physician Fee Schedule. And so what's different here,

then, I'll mention, and for this very reason, it doesn't say

physician services. It says Physician Fee Schedule services

to address that, as well. And I think maybe what we'll do

is we'll make it really clear that multiple health

professionals bill off of that Physician Fee Schedule and

this applies to them.

DR. NAYLOR: Terrific.

MS. BOCCUTI: 1Is that --

DR. NAYLOR: Yes, that's great.

MS. BOCCUTI: Okay.

DR. NAYLOR: And the second has to do with the

spending implication. If we were to see a shift in the

providers of primary care in 2012 that's expected as a
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result of the IOM recommendations around opening scopes of
practice, et cetera, have we modeled what that shift might
look 1like? You know, NPs in the Physician Fee Schedule are
reimbursed at 85 percent of the physicians, et cetera. So
have we modeled what a changing dynamic might look like in
the primary care provider workforce in terms of spending
implications?

MS. BOCCUTI: Well, this is really about this
recommendation. In terms of modeling that, again, this sort
of falls into a discussion that we have with CBO about what
bucket this would fit. And so perhaps in those discussions,
we'll raise that issue and see. But we are not modeling
specifically the projection, but I hear what you're saying.

MR. HACKBARTH: So perhaps what we could do is --
my hunch is that that effect, however important, is not
large enough to change the bucket location of this number
because we are so far over the boundaries --

MS. BOCCUTI: Right.

MR. HACKBARTH: -- but we could say in the text
that to the extent that there was such a shift over time, it
would affect spending under the Physician Fee Schedule.

MS. BOCCUTI: Mm-hmm. And to be clear, this
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workforce question, there are a lot of nurse practitioners
and other health professionals who are providing the
services, but it's billed because the physician is
supervising them. So there's that 85 percent rule that
you're talking about and that's about directly billing,
you're right. But then there's other. There is going to be
more workforce, as you said, and it doesn't mean that it
would be affected because of the way it's billed.

DR. NAYLOR: So I absolutely agree, but we have
now several States opened their scope of practice to get
direct billing —-

MS. BOCCUTI: Right.

DR. NAYLOR: -- so it could.

MS. BOCCUTI: Right.

DR. NAYLOR: And I'm just —-

MS. BOCCUTI: Absolutely.

DR. MARK MILLER: I almost see this, and I know
you're not saying this, but I almost see your question as
different, which is what are the implications of the recent
changes in the legislation and the opening up of the State
practices to supply utilization. I'm almost viewing it as

separate from what we happen to be doing here today, and I'm
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sort of viewing your question more broadly for us to think
about as we go down. Not to change what you're saying, but
I see almost a bigger issue behind what you're asking.

MR. HACKBARTH: Okay. Round one clarifying
questions. Mitra, Peter, and Mike.

MS. BEHROOZI: Thanks very much for putting in the
additional textural stuff about people forgoing care.

A couple of gquestions about the survey. The
privately insured individuals, we kind of know what private
insurance looks like or is about. But with respect to the
Medicare beneficiaries, do we ask if they have Medigap
coverage, 1if they have supplemental coverage, and do we know
whether they are dual eligibles, and would the survey
include dual eligibles?

MS. BOCCUTI: Regarding other insurance, we've
tried hard. We've tried to see if they're in an MA plan and
that is just —- in order to get this survey done, to get it
the most timely, to get it out there to be the year that
months ago they were being asked, if we can get that survey,
it needs to be relatively short and it's conducted primarily
on the phone. We have not found reliable results on

gquestions about other insurance. We can really just parse
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through Medicare. So we can't talk about supplemental and

other insurance.

I do not think —-- we do not disqualify someone if

they're dual, if they also have Medicaid. But if they don't

have Medicare and they do have Medicaid, so if they're the

under-65, they're not included.

MS. BEHROOZI: So when you refer to the lowest-

income people and what they report about forgoing care, that

could include duals, as well. It's not like the lowest

income above the dual eligibility level or something like

that —-

MS. BOCCUTI: Absolutely. Of the Medicare, right.

MS. BEHROOZI: Right.

MS. BOCCUTI: Absolutely.

MS. BEHROOZI: Okay.

MR. BUTLER: So the purposes of us looking at

access is to inform the payment update to make sure we have

enough doctors and timely appointments. So on page seven,

or Slide 7, I'm just trying to clarify who we're serving.

The first one, these are the other surveys, so it's pretty

clear the CAHPS one is the fee-for-service population,

because that's who we're really talking about here. Are all
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the previous results that you have related specifically and

only to the fee-for-service enrollees?

MS. BOCCUTI: No. Like I was saying with Mitra,

we have not been able to parse specifically fee-for-service.

So there are MA patients in that survey. But this CAHPS

survey, which is much larger, does —-- and they can start
from knowing what -- it's from CMS, so they know what the
patient has when the survey is sent out to them. So that's

how they're able to distinguish exactly what insurance

they're under, MA or traditional Medicare.

MR. HACKBARTH: The reason for combining the MA

and the Medicare fee-for-service is that we have found

through testing that Medicare beneficiaries doesn't

accurately consistently distinguish between, oh, I'm

traditional Medicare versus Medicare Advantage plan members.

MS. BOCCUTI: Or prescription drug plan, and that

made it more confusing, too.

MR. HACKBARTH: And so the errors in their self-

classification just seemed too great to try to do that, that

cut.

MR. BUTLER: So I know we're talking more about

the MA plans tomorrow —-—
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MR. HACKBARTH: Yes.

MR. BUTLER: -- and this issue will come up again,
but it will, as we increasingly bundle, whether it's episode
or ACO level, this question will even become more relevant
in terms of the access issue, I think.

DR. CHERNEW: Can you go to the recommendation
slide, which I think now is 15? When you get to the five-
year projection, that assumes that the 2012 recommendation
doesn't affect the SGR amount. So I could have thought
about this a different way, which is you have a 2012 one
percent increase like the recommendation says, but that
would, with no change in the —-- if I understand correctly —-
this is why it's a question -- what that would do is that
would make the SGR hole just a ton bigger in 2013, and then
the five-year implication, if the SGR was still in force,
would actually be it wouldn't cost us anything. So how
should I think about the recommendation vis-a-vis the
spending vis—a-vis the SGR?

DR. MARK MILLER: Well, do you want me to answer?
Yes, the sort of stunned silence. And you guys need to help
me out here.

First of all, I just want to say this.
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Particularly as we go through these buckets and we look at

this number -- this is more editorial before answering your

question —-— this one, it's relevance to reality, and I'm

using that term very loosely, 1s very tentative, because, I

mean, the assumption here is the baseline drops dramatically

and stays down, and then this is saying, well, if you give

this moderate one percent update, you have to fill all that

difference and it's billions of dollars. And so this is

predicated on the assumption that that happens, and, of

course, year after year, that hasn't been happening. So the

first point is it has a tentative hold on reality.

Your second, more directly to your question, it is

true that with no change in the SGR, eventually, the SGR

pulls it all back. So any increase you give over some

period of time, it gets pulled back, and that length of time

is made longer by the fact that you forgave it for one year

and gave an --

DR. MARK MILLER: [Off microphone.] Or makes it

bigger --

DR. CHERNEW: It makes it bigger, and that's what

-— I'm trying to say the same thing. You have to add a

longer time to take back. However, what I don't think is
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true is you get it back in five years. I think it still
costs in the five-year window. You dig it out over a much
longer period of time. That's the last sentence that I'm

less comfortable with.

MS. BOCCUTI: Well, what I have here, because
everybody can download this, these are the CBO's projections
from, I think, April 2010, and so just for a one-year —— now
they have it for 2011 because this happened last year. But
just to put this out there, for a one-year, if it was an MEI
update for just one year and then the, we could call it
cliff, that's what's written here —-- I didn't make that word
up —— if the drop were allowed to go, just the one year is
almost $9.5 billion. And then the next year there would be
a drop, too.

Now, that means that your five-year projection
includes that amount, but then it will be collected. Of
course, the updates will be dramatically lower. So it's
always going to be in your five-year and ten-year window
because you spent that. You spent that in that year and you
spent it in the next year.

MR. HACKBARTH: What you're saying, Cristina, if I

understand you correctly, is that the first year effect is
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large enough to put us into the five-year —-

MS. BOCCUTI: Exactly.

MR. HACKBARTH: -- in the five-year bucket —-

MS. BOCCUTI: Right.

MR. HACKBARTH: —-- even if you assume it's all

taken back —-

MS. BOCCUTI: And there's no ——

MR. HACKBARTH: -- you still have the one-year

cost.

MS. BOCCUTI: Right.

DR. CHERNEW: So just to clarify my clarifying

question, our assumption is really just a one-year

assumption with no assumption about any change to the SGR,

so eventually, it might not be even the five-year window,

but eventually, the fiscal ramifications of this would be

essentially none because we're not changing the SGR —-

MS. BOCCUTI: Right.

DR. CHERNEW: —-- but we would have a big increase

now and not one later.

MS. BOCCUTI: Right. 1If there was a cut, there

would be zeroces in those years, individual years later on.

But that's exactly right. This is not an SGR
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recommendation. It's a one-year recommendation and the

costs are beyond our biggest bucket.

DR. CHERNEW: Right. Despite —-

MS. BOCCUTI: If we could write —-—

DR. CHERNEW: —-- the SGR is still going to take it

back.

MS. BOCCUTI: Right. Right. Right, because you

had to spend it.

DR. BAICKER: So just to make sure I got that,

there are two different ways you could score this —-- not

that we do scoring —- sort of dynamically where it feeds

back into the SGR and that updates over time, or statically

where you pretend the baseline is the SGR as if this didn't

happen. Those two would give you different numbers, but

both of them are so big that they're in the same bucket, so

we're not trying to distinguish them.

MS. BOCCUTI: Yes.

MR. HACKBARTH: Okay. We've made it to round two.

[Laughter.]

MR. HACKBARTH: So round two comments, and we are

woefully behind, so please be as crisp as possible. Karen

and then Scott.
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DR. BORMAN: First, let me say I support the

recommendation as it lists there. I think that it's

appropriate, given the pressures on physician and other

appropriately licensed health care professionals providing

services under the fee schedule at this point in time for

all the reasons that are nicely outlined in the chapter.

And I particularly appreciate the Commission as a whole

being supportive of the concerns for the beneficiaries and

the physicians and other professionals that they utilize by

virtue of these short-term fixes.

Just a couple of things that I would say, and

wouldn't necessarily relate to this recommendation or this

chapter, but as we continue to go forward, I hope that we

will continue to —— in consideration of what a multi-

disciplinary or a multi-level workforce looks like, that we

continue to use language that helps us differentiate when

we're delivering primary care services, which can be

delivered by a variety of practitioners, versus perhaps

things that are uniquely primary care physician services

that we need to be quite careful on that, and on an analytic

basis that we continue to explore when should we start

parsing out some of those pieces of the data and which ones
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might be relevant to future considerations, because there

will be, you know, the question that Mary raised about

modeling may, in fact, now be a very small piece of the

puzzle, but I think as we think about workforce in general

terms and what it should look like and what the implications

of that are, that the very bright analytic staff that we

have will come up with much better questions and thoughts

about that than I ever could. But I think we should keep

that in mind.

And then one other thing I might suggest at some -

— not necessarily in the current landscape chapter, but

perhaps at some future time —-- is we have taken a number of

steps to try and enhance primary care rewards over the past

several years. Certainly the 2007 five-year review of
physician services resulted in a major redistribution. The
practice expense new formula did some similar things. So

perhaps a text box at some point that outlines all the moves

that have been made so that we can consider what might or

might not be appropriate in the future based on what we have

already done, I think might be a helpful reminder for us and

hopefully for our audience at the Congress and their staffs,

where some of that stuff gets lost in the turnover that goes
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on in the legislative branch.

MR. ARMSTRONG: Glenn, I, too, support the

recommendations. The one point I wanted to make, actually

building on several comments made about this upcoming study

regarding primary care or regarding access more broadly, in

addition to the points just made, I would also just say that

we've seen and we've had our own experience dramatically

increasing access that's valuable, that's useful, that's

effective access, not just through non-physician providers

but through kinds of access that don't presume you're

sitting in an exam room being seen by a provider. Whether

it's through e-mail contact or telephone calls or group

visits, there are so many other ways in which you can

dramatically improve effective access. My hope would be our

study includes that kind of evaluation, as well.

DR. STUART: I also support the recommendation.

I'd like to respond to a point that Peter raised, if you

could go back to Slide 7, please. That's too far back.

[Laughter.]

DR. STUART: Seven. The MCBS does contain

administrative indicators of whether the person is in fee-

for-service or in an MA plan, and so it would be possible to
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look at individuals who are in fee-for-service to determine
whether they had differential issues with respect to access
as opposed to those in MA plans. So the question is, were
the numbers that you represented here and in the text of the
chapter restricted to the fee-for-service population in MCBS
or did they cover everybody?

MS. BOCCUTI: With the MCBS, I don't think I
deleted those that had MA. So that's a very good point.
Let me look at that. I mean, it's a bullet point in the
chapter, but I just -- I did non-institutionalized, but
that's a good point, to make sure we're looking at fee-for-
service.

DR. STUART: And I think it also might be useful
just in a footnote just to indicate how they differ in MA
plans, where you would expect much lower problems with
access, but so that we could focus on an answer to your
question.

MS. BOCCUTI: Was there another one, or just MCBS
that you're asking about?

DR. STUART: [Off microphone.]

MS. BOCCUTI: Okay. Okay.

MR. HACKBARTH: That's a good point. A challenge
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within MCBS in terms of our needs is the lag, the time lag,
and that's why we do the phone survey. But by doing it,
we've got some limitations.

DR. STUART: Two-thousand-and-eight, and it does
allow you to make that comparison.

DR. MARK MILLER: Can I do a real quick
commercial, also just heads up for tomorrow. In the MA
session, there will be some discussion of data between MA
and fee-for-service, so just —- I know you're excited.
Something to look forward to.

DR. KANE: Yes. I mean, I support the one
percent. I guess at some point, it would be nice to have
the discussion not couched in comparing it to this "when
pigs start to fly" context --

[Laughter.]

DR. KANE: —-- of the SGR actually being imposed,
and I think there can be some more reasonable metrics that
we should be looking at. I'm sorry. My husband has been
playing "Angry Birds." I don't know if you all know that
game, but they're flying at pigs.

[Laughter.]

DR. KANE: But I do think it would be useful in
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the future —- I won't be here to look at this, but I would

like to see other types of things to compare it to. For

instance, how much are the private sector fees going up and

what's the context of private sector fees? And, for

instance, what's the impact on the beneficiaries paying the

Part B premium, particularly those who actually have to pay

the premium increases rather than the 75 percent who have

been held harmless? I think that's more meaningful for me

than this SGR stuff and I think we just end up getting

totally distracted by what does this mean relative to the

SGR, but there's much more meaningful things to be thinking

about. I mean, physician income relative to the income of

the population, or how fast is physician income going up

relative to the income of the population. Those would be,

to me, would generate a much more meaningful discussion of

what's the right amount to raise this.

So as I say, I think the one percent, given the

sensitivity and the frustration that providers are feeling

and the concerns that we want to maintain access and we

don't really know quite what's happening out there, those

are all very important reasons to support the one percent.

But I don't feel the "when pigs can fly" context is the
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right one and I'd like us to start thinking about how to

change that, even though there is this SGR out there.

MR. HACKBARTH: Good point. On the one issue of

how quickly private fees are going up, I think we can infer

that the rate of increase is similar to Medicare's because

our ratio of Medicare to private payments is pretty stable.

George?

MR. GEORGE MILLER: Yes. Just to follow up, and

this question came to my mind when Bob was talking about the

questions of where fees are applicable with physician

practices being bought by hospitals, my question is do we

have a feel of the impact or how many physicians are selling

to hospitals? Do we have scientific numbers or evidence?

And this may be a better question in some of the other

chapters, but do we have that now in this analysis and why

they may be selling? It could be because of the uncertainty

of the SGR, or do we have a feel for that at all?

DR. MARK MILLER: More of what we have, and you're

going to see this starting in the next session and then in

the session following that, more of what we have is less how

many physicians are selling practices and why. We don't

have a lot of information on that. What we're looking at is
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looking at the trends and the volume in the different

locations and kind of inferring what seems to be happening.

And both in the ASC presentation and in the physician -- or,

sorry, hospital presentation, this is going to get teased

out a little bit more and it relates a little bit to what

Bob was saying.

MR. GEORGE MILLER: I will wait until then.

DR. MARK MILLER: But actually, physician

practices and why, not so much on that, just sort of the end

result —-

MR. HACKBARTH: But there are -- in fact, Bob, you

have done some market work where you've interviewed people

about these trends. So there's anecdotal information, but

I'm not sure that there is —-

DR. BERENSON: I'd like to say it's more than

anecdotal. We call it qualitative research —--

[Laughter.]

MR. HACKBARTH: Qualitative research.

DR. BERENSON: ——- where I come from. No, Health

System Change —-

MR. HACKBARTH: We lawyers call it anecdotal, but
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[Laughter.]

DR. BERENSON: No. Health System Change has just

completed its seventh round of site visits. I was one of

the people who made site visits and I'm pretty confident

we'll be writing a paper on our findings in the relatively

near future about all the reasons that physicians and

hospitals are getting together and reasons why in some cases

they're not getting together. So our research will be

published later this year.

MR. HACKBARTH: [Off microphone.] Round two.

DR. BERENSON: One, I support the recommendation.

I just wanted to pick up on Bruce's good suggestion about

using the MCBS to try to see if there's any differential

between MA and fee-for-service. It's interesting, Bruce.

Your hypothesis was that there would be less of a problem in

MA and that's possible, but we saw that for this 50 to 64

population, there was more of a problem in commercial

insurers. So if, in fact, there's less of a problem in MA,

it may have something to do with network adequacy

requirements or something in MA. So it would be very

important to understand if there is a difference, so I

endorse that suggestion.
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MS. UCCELLO: Just quickly, I want to —-- for all

of these, I just want to be on the record for supporting

using this zero as our starting point and then also

reiterate that it's the end point that matters when we're

comparing. And then I support this recommendation.

DR. NAYLOR: I support the recommendation with the

clarifications and also because I'm persuaded that

beneficiaries' access to services will not at all suffer as

a result of this recommendation.

DR. DEAN: I support the recommendation with some

hesitation, partly just because we have such a, I don't know

what the right word is, distorted distribution system that

this update goes into that I —-- part of me says that any

money we put in it just makes our problem worse rather than

better. But I would wholeheartedly support what Scott said,

that we really —-— and in that context, what you said, Glenn,

about payment reform recommendations, I think are way more

important than anything we do here. And so this, in fact,

is probably a relatively small issue. The payment reform

issues are so much more important. And to follow on with

that, I really appreciate what was said emphasizing the

importance of enhancing primary care and dealing with SGR
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and all those things. We really need to look at new payment

structures, new models of delivery and all those things if

we're really going to make efficient use of Medicare

resources.

MS. HANSEN: I support the recommendation. I also

appreciate, frankly, the various parts that have been

brought up, but I want to underscore, and it probably is

relative to the study that you're going to be coming out

with, the thing that -- I attended a medical specialty group

meeting and noticed the trending, that in a very short

period of time, for example, cardiologists, about 80 percent

may be somehow connected to an employment situation rather

than in individual practices. So it's a trending, and found

that the family practice folks are beginning to move in

that. So this will have impact on the other end that was

brought up, but to be able to have a broader aspect to

consider this as we move also to payment reform changes. So

it's like we've got to note these organic shifts that are

happening quickly in the marketplace, but they have

implications about access and payment reform. So I really

think that work that's coming up is going to be very

important.
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MR. HACKBARTH: We are ready to vote. So on the
recommendation, would you put that up, please? All in favor
of the recommendation, please raise your hands.

Opposed?

Abstentions?

Okay. Thank you very much.

Next is ambulatory surgical centers.

MR. WINTER: Good morning. We'’ll be reviewing
some basic information about ASCs and our payment adequacy
indicators, and also addressing some questions that were
raised by commissioners at the December meeting. At that
meeting, we talked about not making a recommendation for an
update for ASCs for 2012. However, several commissioners
asked to have a vote on a recommendation, and so we will be
presenting a draft recommendation today.

So first, starting with some important facts about
ASCs, Medicare paid ASCs $3.2 billion in 2009, an increase
of about 5 percent per fee-for-service beneficiary from
2008, ASCs treated 3.3 million Medicare beneficiaries in
2009, and there were 5,260 Medicare-certified ASCs. 1In
addition, about 90 percent of ASCs have some degree of

physician ownership, and according to data from an MGMA
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survey Medicare payments account for 17 percent of ASC
revenue on average.

I'd like to spend a moment addressing questions
that were raised at the last meeting.

Bruce asked us to clarify how the growth rate of
HOPD services presented in the ASC chapter relates to the
growth rate shown in the hospital chapter. In the hospital
chapter, we show that all HOPD, all outpatient department
services —-- that is all surgical and all non-surgical --
grew by 4.3 percent per year from 2004 through 2009. 1In the
ASC chapter, we break this growth rate down into two
components —- surgical procedures that are covered in ASCs
and all other HOPD services.

Surgical services covered in ASCs grew by 0.1
percent per year in outpatient departments from 2004 through
2009, and these services account for only 5.6 percent of
total HOPD volume. Meanwhile, all other outpatient
department services grew by 4.5 percent per year.

George asked us to explore further why Medicare
beneficiaries who are African American are less likely to be
treated in ASCs than outpatient departments. Some of this

difference is related to the higher proportion of African
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Americans who are eligible for both Medicare and Medicaid,

which we call dual eligibles. Dual eligibles, regardless of

their race, are less likely to be treated in ASCs, and there

could be a couple of reasons for this.

First, there is evidence that physicians are less

likely to refer their Medicaid patients to an ASC than their

Medicare or commercial patients, and this comes from a study

done by John Gabel and colleagues.

Second, a majority of state Medicaid programs

don’t pay the Medicare cost-sharing for dual eligibles if

the Medicare rate, not counting the cost-sharing, exceeds

the Medicaid rate, and this could make dual eligibles less

financially attractive to ASCs.

Third, this could be influenced by decisions about

ASCs about where to locate. For example, they may prefer to

locate in areas that have more commercially insured

individuals.

And finally, we’ve been hearing that some Medicaid

programs do not cover services in ASCs, and we’re trying to

get some more information about this.

Another issue that came up was the market basket

for ASC services. CMS currently uses the consumer price
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index for all urban consumers to update ASC payments. The

CPI-U includes a broad mix of goods and services and may not

be a good proxy for ASC input costs. Ron and Nancy asked us

to look at whether an alternative price index would more

accurately measure changes in ASCs’ input prices than the

CPI-U.

In last year’s report, we examined whether the

hospital market basket or the practice expense component of

the Medicare Economic Index would be an appropriate proxy

for ASC costs. We used 2004 ASC cost data from a GAO survey

to compare ASC expenses to hospital and physician practice

costs. Although the GAO data were not sufficient for

comparing each category of costs across settings, they did

suggest that ASCs have a different cost structure than

hospitals and physician offices. Given this finding, the

Commission recommended that ASCs submit cost data to CMS

which would decide whether to use an existing Medicare price

index for ASCs or develop an ASC-specific price index.

This slide summarizes our findings on payment

adequacy which we presented to you last month. Access to

ASC services has been increasing as shown by the growth in

the number of beneficiaries served as well as volume per
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fee-for-service beneficiary, and there’s also been an
increase in the number of ASCs. Meanwhile, access to
capital has been at least adequate. However, we lack data
on cost and quality of ASC services, so we are not able to
assess quality of care or to calculate a margin. And the
Commission has previously recommended that ASCs be required
to submit cost and quality data.

So this leads us to the following draft
recommendation: The Congress should implement a 0.5 percent
increase in payment rates for ASC services in calendar year
2012 concurrent with requiring ASCs to submit cost and
quality data.

Our payment adequacy indicators suggest that a
moderate update is warranted for 2012. Cost and quality
data are important to help determine the adequacy of
Medicare payments to ASCs, select an appropriate market
basket for ASC services, and assess and reward ASC
performance. Thus, our recommendation for a modest update
is linked to a requirement that ASCs submit cost and quality
data.

Here, we talk about the implications of the draft

recommendation.
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In regards to spending implications, under current
law ASCs are scheduled to receive an update for 2012 that is
equal to the increase in CPI-U minus multifactor
productivity growth. Based on the current forecast of CPI-U
and productivity growth, the update would be 0.8 percent.
Thus, our draft recommendation of 0.5 percent would decrease
federal spending by less than $50 million in the first year
and less than $1 billion over 5 years.

In regards to beneficiary and provider impacts,
because of the growth in the number of ASCs and the number
of beneficiaries treated in ASCs, we don’t anticipate that
this recommendation would diminish beneficiaries’ access to
ASC services or providers’ willingness or ability to furnish
those services, and ASCs would incur some administrative
costs to submit cost and quality data.

This concludes our presentation, and we’d be happy
to take any questions.

MR. HACKBARTH: Okay, round one clarifying
questions beginning on this side.

Peter.

MR. BUTLER: If I can articulate this, one thing

we really don’t know is we looked at if we knew physician
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ownership down to the individual surgeon and looked kind of

a two-by-two matrix -- ownership in a surgery center, no

ownership —— and then looked at where they do their cases —-

in an outpatient hospital or a surgery center. So you could

get, for example, a physician that didn’t have ownership but

in fact uses a surgery center frequently, versus. It would

be an interesting way to display this, to see what the

impact is of this.

I realize these are small dollars 1in terms of some

of the other services, but that would be —-— I don’t think

we’ve done that, right? We probably could.

MR. WINTER: Well, the difficulty is that we don’t

have data on physician ownership of ASCs or many other kinds

of facilities. So ——

MR. BUTLER: I thought in our disclosure

recommendations and all those other things.

MR. WINTER: Yes.

MR. BUTLER: That'’s forthcoming, right?

MR. WINTER: We made the recommendation.

Unfortunately, that part of that recommendation was not

adopted, has not been adopted yet by Congress. PPACA did

include some of our other recommendations on reporting on
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financial relationships between physicians and drug and

device manufacturers but not regards to physician ownership

of ASCs and other facilities.

Some of this information is reported right now to

CMS if physicians are partners in a facility or have an

ownership share above a certain percentage, I believe, but

those data are not publically available. And so we don't

have the information to, with certainty, link physicians to

ownership of an ASC.

Studies that have tried to look at this use a

proxy measure for ASC ownership. So they at whether

physicians who do at least 30 percent of their cases in an

ASC, and they assume that they’re owners, but they don’t

have definitive information.

MR. HACKBARTH: Round one clarifying questions?

MR. GEORGE MILLER: Yes, on slide ——- well, I guess

I'l11l start with Slide 3. And in the text, again I greatly

appreciate staff breaking out the information concerning

dual eligibles and African Americans. I'm still struggling

with the fact that it seems that this is a growing segment,

that patients seem to be happy, physicians seem to be happy.

There’s access to care, but again we have this large and
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significant portion of the Medicare beneficiaries that are

not getting that same service.

I'm struggling with the why. If a service is good

for a patient, other than it seems to be, my words,

financial, but even though you have the same assurance at

not being used or not taking to where a physician ownership

—— those are my words. Whereas, physician ownership. So it

seems to be a financial issue, and if that’s the case my

question is why do we have a recommendation for an update.

I get and support the quality data information. I

get and support getting cost data information, but I'm

struggling with why an update. So maybe that’s more of a

statement than a question.

MR. HACKBARTH: I think that your point is a vital

one, that so far as we can tell there does not seem to be

the same type of access to this particular service. I don't

think that’s unique to ASCs. In fact, within wvarious

provider groups there are particular providers who adopt

strategies to get the most profitable patients that they

can, and they can be strategies related to location. They

can be strategies related to what services are offered.

There are a lot of ways to do it.
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So the problem is an important one, and I fear a

fairly pervasive one. I don’t mean to tar all health care

providers, but this is not, unfortunately, an uncommon

problem. And then the issue, if I’'m right about that

observation, is how effective is a payment update as a tool

for dealing with this pervasive and critical problem.

And I think if we were to say for ASCs we'’ve got

this issue and we’ve got to reduce the update, we ought to

be reducing updates for almost all other provider categories

as well because there are providers within the hospital

world, within the physician world, within the SNF world who

are also consciously using strategies to select profitable

patients.

MR. GEORGE MILLER: They at least know that we’re

going to raise the question and hold them accountable.

MR. HACKBARTH: I think the question is not only

appropriate. 1It’s a vital question to raise, and the issue

is what are the tools that we have at our disposal to

address it.

Other round one clarifying gquestions or comments?

DR. BORMAN: Just a quick question to make sure

I'm not going off on a tangent, interpreting. As we look at
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what appears to be a regrouping and shuffling back toward a

hospital environment for some of this. That would then

assume that these less complex and presumably less unit-

charge cases, procedures, events would be moving back to

this hospital-based setting, so that the mix of the hospital

would then on per average, the costs, at least in theory,

might go down. Is that a true statement?

So that just let’s assume the scenario that

everything, that there were no more ASCs. Thus, just for

the sake of argument say doomsday scenario, no more ASCs,

where everything is moved back to an institutional setting.

Okay?

That now the mix here is a much broader range of

illness severity, extended procedure and so forth, that it

might eventually lead to a rebasing or recalculating or

changes in the formula relate. Some of that could be

recouped through changing that formula based on the change

in mix. Is that -- would that be a logical though

progression from what you’ve outlined?

DR. ZABINSKI: 1It’s a possibility. I think the

only way to know is after the fact and see what shakes out.

DR. BORMAN: But it would result in a lowering of
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the average, would lessen the average complexity of the
hospital outpatient.

DR. ZABINSKI: To the extent, yeah, the ASC
patients are less complex, then yes.

MR. HACKBARTH: The problem is that our payment
method doesn’t adjust for the difference in complexity, and
so if they move and if all ASCs went away tomorrow and the
mix of hospital outpatient department patients changed as a
result, it wouldn’t necessarily automatically happen that we
would have a reduction in expenditures because the payment
systems don’t work that way.

DR. ZABINSKI: That means this is like sort of a
budget neutrality requirement over time. I mean one could
see a rejiggering of the relative payment amounts for
different services in the hospital area. But as far as a
reduction in overall spending, no.

MR. HACKBARTH: Round two comments?

Peter? Or, Mike, did you have your hand up?

Okay, Peter.

MR. BUTLER: A quick comment, in general, we worry
about physician ownership because it often creates higher

than desirable utilization. 1In this case, actually one of
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the ironies is that I think the cheaper ambulatory surgery

center is often due to physician ownership because they

agree to standardize and do processes in a very different.

So it’s an interesting kind of dilemma that we’re in.

DR. MARK MILLER: Now I'm going to make the point

because the other supplement to that question is what

happens to the volume, and if there’s any induced volume

that’s the other calculation about, on net, what’s the

impact.

MS. BEHROOZI: Actually, that was the comment that

I was going to make, that you note in the paper that over in

the course of one year the volume per beneficiary with

respect to the newly covered services rose by almost a

quarter. So yeah, this opportunity seems to be, in

addition, the opportunity to increase volume goes hand in

hand with the opportunity to offset more expensive services

elsewhere.

And I would state I will vote for the

recommendation, but I would state more strongly even the

requirement to submit cost and quality data. I mean if I

had my druthers I’d say that they shouldn’t get the update.

The update should not be awarded unless the requirement for
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cost and quality data is imposed.

DR. DEAN: Just to -- I would -- I do support the

recommendation with some trepidation, mostly for the reasons

that have already been stated. I’m concerned about the

conflict of interest issues. I'm concerned about the issues

that George has raised. And I'm also concerned about the

fact that we’re sort of almost flying blind because we

really don’t know what the costs are, we really don’t know

what the justification for an increase is. And so I’'m

hesitant.

You know, I think I can support it because

obviously a half percent is not going to be a big issue, but

I think all of those issues really needed to be stated and

need to be emphasized. We’ve got a lot of serious questions

here.

DR. NAYLOR: So I support the recommendation and

would —— I don’t know if there’s an opportunity to

strengthen it by stating that the increase, as stated

earlier by others, is available only with submission of cost

and quality data. I mean I thought that that was implicit

in the recommendation, and maybe we need to make it much

more explicit.
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MR. HACKBARTH: Yeah, the language.

DR. NAYLOR: It says *“concurrent with.”

MR. HACKBARTH: Yeah, the way I read this language

is this is our recommendation to the Congress: You should

do both of these things, not one or the other. You should

do both of these things.

DR. NAYLOR: I didn’t think there was a question

until it was raised earlier.

MR. HACKBARTH: And we can add language in the

text. I’d just as soon not fiddle with changing the word of

the recommendation, but we can make it real clear in a text

that we’re saying they go together, both. It’s not

either/or.

Others?

DR. KANE: Do we already know which quality data

we want? I mean is this —-- because I noticed in some of the

other things where we want quality data, but we don’t —-

like LTCHs, we don’t even know yet. You know, we’re holding

panels to try to get at that.

I mean if we’re trying to make a recommendation

that affects 2012 is there time to have these quality

metrics articulated realistically? Or, should we just say
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or to begin to develop the —- submit the cost data but begin

to develop the quality data in some responsible way?

MR. HACKBARTH: Your point about timing is a good

one. So let’s assume for the sake of argument I were asked

about this in a hearing. What I would say is that we would

like to see the legislation that gives the update also

include the language that says they must report the data,

and the exact time schedule to begin the reporting of the

data would be based on working out what the appropriate data

are, et cetera.

DR. KANE: Otherwise, it sounds like if you don’t

give us the data we’re not giving you the update.

MR. HACKBARTH: Yeah.

DR. KANE: I don’t think the timing is going to —-

MR. HACKBARTH: Again, we can use the text to be

clear that we think that the mandate for data ought to be

concurrent with the update, but no, we don’t have the data

set. That'’s not sort of work what we do. That’s CMS’s

province.

DR. KANE: So maybe the notion is that it’s

concurrent with Congress passing legislation that requires -

MR. HACKBARTH: Yes.
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DR. KANE: —— rather than the institution

submitting the data.

MR. HACKBARTH: Right, right.

Other round two comments?

Hearing none, all in favor of the recommendation?

Opposed?

Abstentions?

Okay, thank you very much.

Our last session before lunch is on hospital

inpatient and outpatient services.

DR. STENSLAND: Good morning. During this session

we will discuss the draft update recommendation for Medicare

payments to hospitals. Before I start I want to recognize

Zach Gaumer, Craig Lisk, and Julian Pettengill who presented

earlier analyses to you that led up to today's draft

recommendation.

At our December meeting, some of you suggested

that we should be more explicit in presenting how the update

recommendation and DCI adjustments were computed. We will

present those computations more explicitly today as we walk

through the following slides.

We evaluate the adequacy of hospital payments as a
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whole, meaning we examine whether the amount of money in the
system is sufficient. As we discussed last month, Medicare
fee-for-service hospital spending grew by roughly 6 percent
from 2008 to 2009. This resulted in roughly $148 billion of
inpatient prospective payment system Medicare payments to
hospitals. Critical access hospital payments represent
another $8 billion of payments. Essentially all 4,800
general hospitals in the country participate in Medicare.
During our initial payment adequacy discussion
last month, we noted that outpatient volume has been growing
rapidly, while inpatient admissions have been declining
slightly, and maybe I'll pause a minute to look at those
first two —— the first sub-bullets you see under the "Access
Is Strong" bullet. One of the sub-bullets notes that
office-based visits, visits to physician offices that are
hospital-based grew by 9 percent from 2008 to 2009. And in
contrast, visits to physician offices that were free-
standing only grew by 1 percent. So what this means is we
are seeing a significant shift in the site of care from
free-standing physician offices to hospital-owned-based
practices. And I think as Bob mentioned earlier, there's a

lot of anecdotal evidence of why people are doing this.
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Certainly part of what people will say is they're preparing

for ACOs, they're preparing for —-- there are other strategic

reasons why they're doing it. But also a big reason that

might make it actually feasible when they say we want to

employ the physicians is the economics might work out. And

one of the reasons is that visits to office-based

establishments for the most common physician office visit

are about 60 percent higher if it's hospital-owned versus

free-standing. So there's this big gap in payments that can

be driving some of this shift in site of care we see from

free-standing offices to hospital-based offices.

In terms of the other payment adequacy indicators

we have, the quality metrics were mixed. Either they did

not change significantly or they improved. Access to

capital was adequate. And Medicare margins remain low.

While Medicare margins improved in 2009 to roughly negative

5 percent, they're expected to drop to negative 7 percent in

2011.

The projected drop in margins in 2011 is primarily

due to a reduction in inpatient payment rates. In 2011, the

2.35 percent update was offset by a 2.9 percent reduction in

inpatient payment rates that was required by law to recover
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past overpayments stemming from documentation and coding
improvements. The general idea is that margins improved in
2009 due to overpayments stemming from documentation and
coding improvements, and then in 2011 margins will fall back
down as CMS reduces payment rates to recapture past
overpayments.

Given the negative margins, some of you were
concerned about hospitals' overall financial health, and
last month, Mike expressed some interest in an early-warning
system for financial troubles. So in this slide, we show
you two indicators of overall financial health. The first
is the total (all payer) margin which represents overall
profitability and indicates a hospital's ability to cover
its expenses and build reserves for future capital
expenditures. The second is what is called EBITDAR on your
slide. This is a hospital's earnings before interest,
taxes, depreciation, amortization, and rent. It represents
a hospital's earnings before capital expenses. In other
words, EBITDAR is used to see if a hospital can cover its
basic operating expenses.

The first row in this slide shows that overall

hospital profitability rose a bit from 2001 to 2006 but is
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now back at a more traditional level, with a median profit

margin of 3 percent. In the second row, we see that between

11 and 17 percent of hospitals had negative total margins

for two of the prior three years during these three

different three-year time periods we're looking at. For

these hospitals to stay open, they will need to improve

their financial performance or find other sources of funding

to pay for their capital expenses, and this could be

donations or government support. While hospitals with

losses are under a greater risk of closure, some do remain

open despite continued losses by either receiving government

transfers or donations of fixed assets which are often not

included in the hospital's income under accounting rules for

government and nonprofit providers.

The third row is the EBITDAR margin. It shows

hospitals' revenues were generally 10 or 11 percent above

their basic operating expenses. We also find that 5 percent

of hospitals have negative EBITDAR over two of the prior

three years. What this means is the hospitals cannot even

cover their operating expenses. To remain viable, they will

have to improve their financial performance.

We look at total margins and EBITDAR because we
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find that a majority of hospitals that closed had negative

total margins and had negative EBITDAR in two of the prior

three years. The point is if we see the share of hospitals

with negative EBITDAR shifting upward significantly, that

would be an early-warning sign that we would be at risk of

seeing additional numbers of closures in future years.

Given that we do not see big shifts in total

margins or in cash flows as measured by EBITDAR, we expect

the rate of closures to remain at its relatively low level

in the upcoming years. As you may recall from your mailing

materials, over the past 5 years an average of 25 hospitals

have closed per year and an average of 54 hospitals have

opened per year.

This slide reviews our findings on financial

pressure. The main point of this slide is that hospitals

under high pressure tend to have lower costs. Lower costs

lead to better Medicare margins.

The remaining question is how do the hospitals

under pressure —- those with positive Medicare margins —-- do

overall compared to those that are not under pressure. I

think George raised this in December.

If we look at the first column, these hospitals
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are under high pressure due to negative non-Medicare
margins. The result is lower costs and positive 4.7 percent
Medicare margins. However, the Medicare profits are often
not enough to overcome the non-Medicare losses, including
uncompensated care costs. Hence, the median hospital under
high financial pressure has a total -- that means all payer
—-— margin of negative 0.7 percent. This means that half
these hospitals under high pressure are losing money
overall. So the point of this first column is to show that
some hospitals are struggling, but Medicare is rarely the
driver of their overall losses.

In contrast, look at the last column. We see that
hospitals that are not facing financial pressure tend to
have higher costs and 10 percent losses on Medicare.
However, due to high non-Medicare profit margins, these
hospitals tend to be more profitable overall. Private
profits more than counter balance Medicare losses for these
low—pressure hospitals. The point of the last column is
that wealthy hospitals that are under low levels of pressure
tend to have negative Medicare margins, but those same
hospitals often do well overall.

Now let's turn to relatively efficient providers.
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As you recall, the point of this slide is that there is a

group of hospitals that perform relatively well on quality

metrics and still roughly break even on Medicare, with a

median margin of 3 percent.

The question raised last month was, How do these

hospitals do overall? Are some of these hospitals losing

money and in danger of closing despite being efficient?

As we see from the first column, the top

performers had a median Medicare margin of 3 percent and a

median total margin of 3 percent. Among these top

performers, only four of the 219 consistently had losses

from 2006 to 2009.

So the key points on this slide are: Some
hospitals can do well on quality and cost metrics. These
hospitals tend to do better than average on Medicare. And

very few of these relatively efficient hospitals have poor

overall financial performance.

Now let's switch gears to talking about the need

to adjust payments for improved coding and documentation. I

want to take a step back and recall why the new MS-DRGs were

implemented. Back in 2005 MedPAC did a study of specialty

hospitals, and we found certain hospitals were taking the
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easier cases, and other hospitals took the more difficult

cases. The system had a built-in incentive to specialize in

certain types of care, such as cardiac surgery, and to

specialize in treating less severely ill patients. So

MedPAC recommended paying more for difficult cases and less

for easier cases, and this was supposed to be a budget-

neutral redistribution of payments.

When the MS-DRGs were implemented, there was an

incentive for improved coding to capture the higher payments

associated with documenting complications. Hospitals

followed the incentives, coding improved, and payments

increased. By law CMS needs to make adjustments to payments

to offset the coding changes and make the transition to MS-

DRGs budget neutral, as we had recommended.

As we stated in December, the Commission has

expressed the following principles behind last year's

recommendation on DCI adjustments.

The first principle is that the transition to MS-

DRGs should be budget neutral. This means that payment

rates will have to be reduced by 3.9 percent to prevent

further overpayments from continuing. After that is

accomplished, additional adjustments will be needed to
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recover past overpayments.

The second principle is that these adjustments

should occur gradually to prevent a large financial shock to

hospitals.

The next slide shows how the DCI adjustments have

been factored into the update discussions you have been

having during the past month.

First, given the expectations for input prices and

the payment adequacy indicators such as volumes, access to

capital, Medicare margins, as well as the costs and margins

of the relatively efficient hospitals, the Commission's

draft recommendation would have been 2.5 percent. This is

the first row in the table.

However, there were additional pieces of

information that led to a l-percent draft update

recommendation. First, DCI increased payments by 3.9

percent, and those increases will eventually have to be

offset. The draft recommendation is to offset 1.5 percent

of those increases in 2015. This is the second row.

Turning to the third row, current law requires a

productivity adjustment. Last month the Commission

discussed that given the need for a DCI adjustment, the
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productivity adjustment is not warranted this year. And as

Glenn told you earlier this morning, we look at the update

on a year-by-year basis, so we're not saying a productivity

adjustment will not be appropriate in future years. We are

just saying that no adjustment is factored into the 2012

recommendation.

Now, turning to the third row —-—- I mean turning to

the last row, that shows the update recommendation, which is

a firm 1 percent. We have eliminated any uncertainty about

the DCI adjustment in addition. The DCI adjustment would be

1.5 percentage points. This means that if Congress chooses

to follow the update recommendation and payments were

updated by 1 percent in 2012, the Commission's position

would be that a 1.5-percent documentation and coding

adjustment would have occurred. The net result would be

that only 2.4 percent of the 3.9 percent in DCI adjustments

would be remaining to be taken in future years.

The l-percent update holds for both inpatient and

outpatient payments. The l-percent increase on the

outpatient side is appropriate for two reasons:

First, we see annual outpatient volume growth of 4

percent. And more interestingly, the volume of office
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visits for hospital-owned physician practices increased by 9

percent from 2008 to 2009, as I mentioned earlier, and this

is significantly higher than the l-percent growth we saw in

visits to free-standing offices. And this, as I said

earlier, could reflect the higher level of outpatient

payment —— higher level of payments given to hospitals than

free-standing physician offices.

The second point is that a l-percent update would

be consistent with the draft update presented for competing

ambulatory care sectors such as physician offices.

So given the data presented today on payment

adequacy and given the inpatient and outpatient

considerations I just discussed in the prior two slides, the

draft recommendation now reads as follows: That Congress

should increase payment rates for acute-care hospital

inpatient and outpatient prospective payment systems in 2012

by 1 percent. Congress should also require the Secretary of

Health and Human Services to make adjustments to inpatient

payment rates in future years to fully recover all

overpayments due to documentation and coding improvements.

The spending implications of this for 2012 is that

it is expected to increase spending because our 1l-percent
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update is higher than what the Congressional Budget Office
assumes would occur under current law. Over five years, it
would decrease payments due to our recommendation that all
past overpayments would be recovered.

We now open it up for discussion.

MR. HACKBARTH: Thank you, Jeff.

I just want to underline a few things that Jeff
said in his presentation. First of all, on the diagnosis
and coding adjustment issue, I want to emphasize again that
there's no implication here that hospitals have done
anything wrong in changing their coding practices. 1Indeed,
that's appropriate, required for us to accomplish the basic
goal of moving to severity-adjusted DRGs, which is to better
allocate the dollars. So nobody should infer from this
conversation that we're saying that somehow hospitals are
gaming the system or doing anything inappropriate.

Having said that, by definition, changes in case-
mix systems should be budget neutral, and that's a principle
that MedPAC has emphasized not just in the case of hospitals
but for all other provider groups as well.

On the issue of whether or not there is a

productivity adjustment here, as I said at the outset, the
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format that we are now using for our update recommendations

has a couple really important features. One is that we're

not going to be characterizing any of our recommendations as

a formula going forward. We're going to be using numbers,

so it's not going to be market basket minus productivity or

full market basket for anybody. We'll actually recommend

specific numeric increases.

The second thing that I would emphasize is that

our starting point for hospitals and all other provider

groups 1is zero, and there needs to be an affirmative case

for either a price increase or price decrease. So the whole

notion of a productivity adjustment is not an explicit part

of the discussion any longer. We will look at all of the

payment adequacy factors and make a judgment year by year

about the appropriate increase in payment rates.

The last point I would underline has to do with

the outpatient department rates, and as Jeff indicated,

we've got a really tricky issue developing with regard to

outpatient rates. We started to touch on it in the ASC

discussion. There are certain services that are now

provided in multiple different locations —-- physician

offices, ASCs, hospital outpatient departments —-- and we pay
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different rates based on the type of provider. And the fact
that we're paying different rates based on the type of
provider for the same service can cause problems. It can
cause shifts in the locations of services to take advantage
of differences in the payment rates. And there is —-- what
is the term? Qualitative research?

DR. BERENSON: Qualitative research.

MR. HACKBARTH: OQualitative research that
indicates that, in fact, that is becoming an issue, and that
hospitals are buying practices and maybe affiliated ASCs in
order to take advantage of differences in the rate
structure. To the extent that that happens or that process
accelerates, it could result in increases in Medicare
outlays for the exact same services. So over time we need
to look at how to better pay for the same service offered in
different types of locations.

Having said that, it's a tricky issue, because we
do know for a fact that there are currently differences in
the patients that receive the exact same service but in
different locations. You know, a type of surgery done on
Medicare patients in an ambulatory surgical center, the

surgical procedure may be the same, the codes and everything



10

11

12

13

14

15

16

17

18

19

20

21

22

92

the same, but the patient could be different than the

patient that gets the exact same service in a hospital

outpatient department. And folks have heard me say this

before. I know that when I ran a large group practice, we

systematically directed the patients to different locations

based on their co-morbidities, the perceived riskiness of

the patient, and the more difficult patients for the exact

same procedure we sent to the Brigham outpatient department

for the surgery, and the less complex patients we did in an

ASC. So there was a conscious sorting of the patients based

on perceived risk. And as a result of that, we paid the

Brigham a higher rate for doing the same procedure.

So we had sort of an ad hoc payment adjustment

that we did through negotiation to take into account the

differences in selection of patients. $So, yes, we need to

try to synchronize these rates more effectively, but it's

not going to be a simple task to really do it on an apples-

to-apples basis, a really fair basis. So that's a piece of

work that we have before us in the future to tackle.

In the meantime, however, we need to be cognizant

of the risk in having these rates for hospital outpatient

departments and ASCs get further and further apart, because
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treating the exact same patient, the incentives for people

to make strategic decisions about buying up practices and

ASCs get stronger and stronger and stronger. So we've got a

real challenge here in how to deal with this complex
problem.

Okay. So now it's time to turn to our Round 1
clarifying questions, and I think this time we are Karen'
side. So clarifying questions?

DR. STUART: Yes, I want to pick up on a point
that you just raised, Glenn, about the change in the
reimbursement for a given service. If a physician office
if a physician practice was purchased by a hospital, as I

understand it, the payment for services provided by the s

S

ame

physicians would include —-- in the former case would be the

RBRVS for both professional and the practice-related
expenses; in the latter case, when they're owned by the
hospital, the professional portion would stay the same.
practice portion would then be the hospital outpatient
portion.

My question is: Is it possible to track

physicians whose practices have been purchased so that we

The
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would have some empirical idea about the increase in the
overall cost to the Medicare program?

Then also —— and this hasn't been raised yet, but
I think it's important —-- there's also an increase to
beneficiaries through the Part B co-insurance rate.

DR. STENSLAND: I think we can try to do something
in that order, and you're right, it would be higher co-
insurance.

DR. CHERNEW: I think, Bruce, you can't do that
automatically. In other words, if you want to stay in your
same place and just be bought by a hospital, there are rules
that you have to be to be able to use the hospital's
billing. So it's not [off microphone].

DR. MARK MILLER: Okay. First of all, just to
qualify Jeff's comment, we can do some looking around. What
I think is going to be very hard to do is to know this
practice was purchased by this hospital. Right? I think it
will be by inference in terms of the data, billing patterns
rather than I can document that. And this is in some ways
related to Mike's point. I don't have information yet that
I want to go through in a concrete way, but we started

making inquiries like how does this work, what are the



10

11

12

13

14

15

16

17

18

19

20

21

22

95

rules, that type of things.

There are some rules. The first impression is

pretty porous and not clear how much oversight is occurring.

I don't want to say this really strongly, but we're starting

to dig into this, and like a lot of issues like this, it

suddenly turns out to be there are things on the books, but

exactly how this is happening is a little bit unclear. So

those are the two areas.

Another question is, What are we going to do about

all this? The first two areas we're going to look at is the

patterns in the data to see if they at least conform to the

hypotheses; and, two, how are the rules executed and what do

you have to do to jump this fence from one side to the

other.

DR. STUART: Do we know if physicians maintain

their same IDs if they transition from their own clinic to a

hospital-owned clinic?

DR. HAYES: The NPI number that uniquely

identifies the physician would appear —-- would remain the

same for the professional component.

MR. HACKBARTH: Okay. Continuing Round 1

clarifying questions.
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DR. KANE: Yeah, I have two clarifying questions.

I think one is that the 2.5 percent where we would be in the

absence of DCI, and if zero is our base and we've handed out

a half and a one to the docs and the ASCs because we don't

know anything about their profitability, but we are kind of

worried about it -- not too worried, but, you know, we don't

want to give them zero. But then we do know these guys are

in general, even the profitable ones, even the efficient

ones, and 1f you look at the distribution, some big share of

them actually are losing money, so we're giving them to —-

I'm just wondering how do we get to 2.5 percent, and it

looks an awful lot to me like the market basket.

So I guess I just want to, you know, what are we

using to get to 2.5 percent. 1Is it related to the relative

profitability or is it related to something out there?

That's just a first question, and I know you want to —--— you

are going to be able to give me a really cogent explanation.

And the second one is more back to the issue about

the outpatient incentives. Does anybody know whether those

facility fees get paid to the doctor or get kept by the

hospital? And so who's the incentive really for? I mean,

if it's the physician, I can understand why they would
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definitely want to move their practices, but how do they

divvy that up?

DR. STENSLAND: 1I'll do the easy second one, and

Glenn can do the first one. Yes, it goes to the hospital.

But, of course, then the hospital's going pay the doctor,

and you see this greater and greater share of hospitals have

employment relationships with doctors, and they're going to

negotiate a salary, and so it's kind of all fungible. You

know, the hospital gets the money, but then how much of it

does it give the doctor in terms of the salary?

DR. KANE: Well, I guess the one question might be

then is the salary in excess of what the professional fee

would have generated and how far in excess is it. I mean,

you know, this requires a qualitative case study approach

probably, but it might be worth getting that sense as well

just to get an understanding of how strong is this. I mean,

you've got in your text that these outpatient facilities

fees are 50 percent, sometimes 50 percent greater than what

you would have gotten in a practice expense. That's a big

chunk of money, and I remember, you know, in my anecdotal

experience, seeing physician practices get put into hospital

cost centers all of a sudden. I think I mentioned this
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years ago to somebody here, saying, Gee, that seems kind of

odd, why are they all doing that? And now I'm beginning to

see why with that payment differential. But what is really

—— who is benefitting from it? How strong is the incentive?

Because if it's really very —- you know, maybe they

shouldn't be getting that 50-percent add-on, and maybe what

we should be doing instead is, you know, severity-adjusted

APGs.

MR. HACKBARTH: I would assume that who gets it is

a matter of negotiation. When a practice chooses to sell to

the hospital, you know, they would negotiate the financial

terms and how much is paid for this, what the salary

commitments are. And it would be very difficult to

disentangle exactly, you know, what's happened to those

dollars. And it will vary based on the negotiations.

I think you're probably chasing something that

will be very difficult to run down.

DR. BERENSON: This is anecdotal. I've seen some

marketing materials to physicians from law firms as to why

they want to consider being acquired which make the point

that they can get them a higher purchase price by the

reality of these higher payments. So you can't just put it
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into their ongoing revenue. It is part of the deal.

The second thing that we really did find this year

and would be in anything we write up is that, as opposed to

the late '90s when hospitals purchased practices and

basically paid a salary, hospitals are using productivity

metrics based on RVUs. Now, i1t seems that most of them are

using work RVUs as their productivity metrics and not total

RVUs. But it's conceivable that in these productivity

adjustments —— I mean productivity-based payments that there

is a factor for the higher reimbursement, but that is on a

one-on-one ——- I mean, that I can't give you anything

systematic.

MR. HACKBARTH: Okay. Let's turn to the first

question, and let me begin with the statement that with this

update recommendation, as with every other update

recommendation that we ever do, there's not a right answer

that you can calculate. There's probably a range of

reasonable potential conclusions, I suppose, to a single

point estimate. Congress, however, likes us to give

specific numbers, and so hopefully we're hitting within that

range.

Here's my logic as to how I arrived at this. I
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said let's assume for a second that we didn't have a DCI

issue and we were doing a hospital update and focusing, as

is our statutory charge, on efficient providers.

Would you put up the efficient provider slide?

So we've got 219 hospitals in the efficient group,

which is about 10 percent, roughly, of the total pool of

hospitals, and for that group of providers, the average —--

or these are medians, right? So the median Medicare margin

is 3 percent.

I think, Jeff, you said during your presentation

that there actually were only a small number of the 219 that

were losing money. Was that —-

DR. STENSLAND: If you look consistently over the

past four or five years, only four of the 219 have

consistently lost money overall.

MR. HACKBARTH: Yeah, so what we have is evidence

that there's a group of efficient providers that is able to

make a reasonable margin on Medicare business. If this were

the only providers that existed, what would we do? Well, as

you noted, Nancy, the 2.5 percent is related to the market

basket. So if this was the only group out there making a

modest positive margin, I would be thinking about something



10

11

12

13

14

15

16

17

18

19

20

21

22

101

that goes up with their input prices.

The next step in my thinking was, well, let's look

at some other provider groups that might be in a similar

situation, and two that came to mind were the dialysis

centers that also have a modest positive margin and hospice.

But there's a critical difference. We have a 2- or 3-

percent positive margin projected for, say, dialysis

centers, but that's for all dialysis centers and not just

for the efficient providers. And so we're going, when we

get to the dialysis discussion, talk about a smaller update

for them because we're talking about the full group of

dialysis providers, not just this 10 percent really good

part of the distribution.

So I'm thinking that we ought to give a higher

update, when we're only talking about 10 percent of the

population, than we would give for the same average margin

when it's the whole pool. And so I think the update I would

give for the efficient providers is —-- or for hospitals is

going to be somewhat higher than I would give for dialysis,

and 2.5 percent, around the market basket, seemed within the

range of reasonable for me.

Then the second step in my own thinking about this
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was that, given the overall distribution of hospital

profitability, I was worried about having no update or a

rate reduction. And so I said, well, I want to have at

least a l-percent increase in the base rates given the

overall financial performance of the hospital sector. And

then that leads to the calculation —- if you could put up

the other slide, you know, if we would have given the 2.5

percent absent DCI, and we're going to give 1 percent as the

minimum we think is appropriate, the differential of the 1.5

percent is the DCI credit.

Now, is that the right answer? Of course, you

know, there are other ways that you could think it through

and other numbers that you could come to. You could say

that maybe not 2.5 percent for the starting point. You

could say 2 percent or some other number. And I couldn't

say that you're wrong. But that's the logic that I used to

get there.

The December discussion coupled with the

individual conversations I had with Commissioners after the

December meeting sort of led me to think about the problem

in those terms, that we needed to sort of step one say what

would we have done in the absence of DCI; second step, what
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do we think the floor needs to be given the overall

performance of the hospital sector; and then from that,

derive what the DCI credit is.

DR. KANE: Is it -- I mean, then we start talking

about outpatient and inpatient and having different concerns

about them, but you want to put the same update on them. T

guess that would be the last part of the gquestion.

MR. HACKBARTH: Yeah, and then the hospital

outpatient department thinking is very different, because

there's not a DCI issue there. And there my thinking is

more influenced by this multi-site service issue where we

have the same services provided in different sites at very

different rates. Right now the hospital outpatient

departments tend to be at the high end of that payment

distribution, and I think we have to be cognizant, while we

work on this problem, of allowing that spread to get bigger

and bigger over time. So we're already at the high end, and

I don't want to see a 2.5-percent increase there that would

make that spread even wider for fear that it would add fuel

to the fire of, oh, let's go out and buy practices and

convert them to higher payment rates.

Again, you know, there's not a right answer there,
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but that's the thinking. I think we need to sort of try to

contain the spread in rates while we think through how to

handle this multi-site issue.

DR. KANE: Could we consider 1 percent for the

hospital inpatient and a half a percent, as we did with

ASCs, for the outpatient? Or do we always have to give the

one number for the combined?

MR. HACKBARTH: We don't have to do anything. My

thinking on -- despite what I said about the multi-site

service provider issue, I came in with a lower number for

ASCs because of the cost and quality thing. Tom and George

and others have really emphasized we need to send a signal

there that we've got to get this cost and quality

information. And so I wanted to have a slight difference to

drive home that point.

Having said that, you know, it does work contrary

to this goal of trying to synchronize the rates. So we've

got two considerations that are pushing in opposite

directions, and this is how I tried to reconcile them. Is

it the right answer? ©No, there is not a right answer to

this question. This is simply how I thought through it.

DR. KANE: [off microphone].
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MR. HACKBARTH: Okay. Other clarifying questions?

MR. GEORGE MILLER: If you go to Slide 3, please,
I have two questions as well. 1In Slide 3, is the 9-percent
increase in the hospital-based office visit total
outpatient? Is that a total number? Is that a subset of
all outpatient wvisits, that 9 percent, please?

DR. STENSLAND: So the total all outpatient grew
by 4 percent, and then there's a subset of outpatient which
is just clinic visits to the hospital-owned physician
practices, and that grew by 9 percent.

MR. GEORGE MILLER: So that not a total of all the
patient business; that's just a subset.

DR. STENSLAND: The 9 is a subset; the 4 is the
total.

MR. GEORGE MILLER: All right. So what percentage
of that 9 percent would be of the total outpatient
department visits? Can you calculate that or is that —-

DR. STENSLAND: Of the growth in outpatient
volume, about a quarter of it, about 25 percent was just due
to the hospital-based office visits growing by 9 percent.

MR. GEORGE MILLER: Okay. So today —-- and T

understand Glenn's point -- it could be a big number in the
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future, but today this is not a big number then? That 9

percent is not —-- that 9 percent is a very small number, a

small percentage?

PARTICIPANT: [off microphone] 1 percent.

MR. GEORGE MILLER: Yes, 1 percent, right,

exactly. Thank you.

PARTICIPANT: [off microphone] 1 percent of the
quarter --

PARTICIPANT: [off microphone] It's a quarter —-

MR. GEORGE MILLER: It's a quarter -- right,

right, one percentage point. Got it. Okay. But the
concern is, as Glenn so eloquently laid out, that because of
the pay differential this could be a huge growth area. And
I'm just thinking out of the box and off the top of my head,
which could be dangerous, but if that's one of your concerns
and to keep that from happening, could there be a different
payment segment for any new business they acquire? So that
if the current hospital rate was set years ago for
outpatient, recognizing a whole bunch of different factors,
but any -- if a hospital today went out and acquired a
physician practice and you're concerned about them doing it

for shifting payment, why couldn't we set a different
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payment mechanism for that new business and not affect the

other business? That may be too complicated?

MR. HACKBARTH: Well, with the same caveat that

you offered, that this is off the top of my head —— I

obviously haven't thought this through.

MR. GEORGE MILLER: It could be dangerous, too.

[Laughter.]

MR. HACKBARTH: Yes. 1In fact, in my case I'm sure

it's dangerous. I thought I heard a few minutes ago

somebody say that actually we don't identify, can't identify

when a hospital has purchased an ASC. We can try to infer

that, but that's not data that's routinely collected now.

MR. WINTER: [off microphone] It's not accurate.

MR. HACKBARTH: Yeah. So just to do the

categorization that is in your model, this is a hospital

that acquired this ASC. We don't track things that way

right now.

The second thing is that I'm not sure that a two-

tier payment system would make sense in the long run. So,

you know, we're out now in 2015 or 2020, and we're still

going to pay different rates for the same service provided

within the same institution based on some acquisition that
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happened in the past.

MR. GEORGE MILLER: I understand, but you're

concerned about payment at different places now and trying

to have them be equitable.

MR. HACKBARTH: Well, I am, and I think we need to

try to make sure that we're paying, you know, equal amounts

after adjustment for patient differences and the like for

the same service, regardless of location. I think that's a

sustainable system. Having run out into the future —-

MR. GEORGE MILLER: Off the top of my head.

MR. HACKBARTH: -- a difference based on we'll pay

X if it was an acquired practice and Y if it was organically

grown, I just don't think is a sustainable system in the

long run.

MR. GEORGE MILLER: Off the top of my head, but

part of my question really dealt with what the other issue

was, the concern, because the MA codes are going up,

increase, the assumption, is that we then need to be

concerned about the increased volume of business, which, you

know, you articulated.

My second question has to do with the financial

pressure slide, Slide 6, please. Under the high pressure
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and the low pressure, can you break down or do you know
where they're located and what percentage of Medicare
business they do have for each one of those?

DR. STENSLAND: I think the percentage of Medicare
business is in your mailing materials, and it's going to be
roughly equal.

MR. GEORGE MILLER: Equal, okay.

DR. STENSLAND: 1In terms of the high pressure and

low pressure, there's a wide distribution of where these

places are located. 1In general, the high pressure will tend
to be in a little bit poorer areas. If you're in a wealthy
area, you're less likely to be under high pressure. But

there's a wide distribution of areas.

MR. GEORGE MILLER: But wouldn't that have an
impact on this analysis, especially with the location —-- and
part of the reason was given earlier for some of the
differentials of disparities because of dual eligibility or
—— because of their location --

MR. HACKBARTH: That's actually the hypothesis
here.

MR. GEORGE MILLER: Right.

MR. HACKBARTH: That these are institutions that
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tend to have higher Medicaid shares. They've got less

generous private payment.

MR. GEORGE MILLER: Right.

MR. HACKBARTH: Therefore, they have to manage

their budgets very tightly, and we find that, in fact, they

are able to do that consistent with doing pretty well on the

quality indicators. And it's that combination, low cost and

pretty good performance on quality, that gets them into the

efficient provider category. The institutions have a high

percentage of private-pay patients, and private-pay patients

in particular that come with generous payment amounts. They

are not going to be the high-pressure category, and the

evidence shows that because they have more money flowing in,

they spend more and have higher costs, and that tends to

drive down their Medicare profitability. Their overall cost

structure goes up. When you compare that to the Medicare

payment rate, profitability goes down.

So, yes, the high-pressure category, these are

institutions that are compelled by their financial

circumstances to manage tightly, and they can do it at a

significantly lower cost while preserving quality. That's

what makes them efficient.
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MR. GEORGE MILLER: Okay. Thank you.

MR. HACKBARTH: Clarifying question?

DR. DEAN: Just a quick question on Slide 2. You

said outpatient spending grew by 11, almost 12 percent, but

volume went up by 4 percent. Is that just a reflection of

the magnitude of the difference in the payments? Or 1is

there something else going on there? I mean, I didn't think

it was a three-fold difference, which this would imply.

DR. STENSLAND: Well, there was 4-percent volume

growth. There was a pretty healthy update of 3-point-

something percent. Then there can be a shift in the types

of services provided, and that adds up.

DR. CHERNEW: Service mix increase.

DR. STENSLAND: Service mix increase also. So you

have three components: volume, service mix, and price.

MR. HACKBARTH: Okay? Good. Others?

MR. BUTLER: The good news is I'm not going to ask

about DCI.

[Laughter.]

MR. HACKBARTH: That is good news, actually.

MR. BUTLER: I'm not going down that rabbit trail.

DR. MARK MILLER: What's the bad news?
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[Laughter.]

MR. BUTLER: Okay, I think there's opportunities

to create the qualitative research and art of this to more

science more quickly than we think, not for this

recommendation, but let's go back one more time to Slide 11,

just to clarify on this that, you know —— let's not leave

the impression that there's incentive for greater volume

growth. It's just a shift from the doctor's office into an

employment arrangement that actually decreases the

physician's component and payment but adds a facility, which

in the aggregate pays more and is definitely an incentive

and something that needs to be looked at.

But I think one technical gquestion related to

this, Jeff, in the materials you sent out, you actually

cited an ll-percent increase in the practices, in these

visits, and that's 2009; and here you say it's 9 percent.

DR. STENSLAND: There's two sources of data on

where you can get this information from. You can look at

what is the hospital billing, and the hospital, this is

coming off the hospital bills, the outpatient claims, and

that's going up by 9 percent. The other source that you can

look at that we looked at last time, we decided this is the
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one we'll go with. The other one we looked at last time was
let's look at what physicians are billing. How often are
physicians billing for the complete package of their
practice expense and their work as if it's in their office?
And how much do they bill it as just for the work component
and say they're doing it in a hospital-based practice? And
that grew at 11 percent. And these things can be a little
different depending on if you maybe have residents
delivering the care and they can actually bill themselves,
but they still may have the facility fee.

So they're both basically about 10 percent, so the
general story is the same, but which data source you use, it
will be slightly different.

MR. BUTLER: Okay. So what we need is the slide
comparable to what we look at in the physician services in
the Part B that builds up the sources of the increase in the
outpatient, and you've referenced, for example, I think,
that 25 percent of the increase in that year was due to that
phenomenon, shifting to —-- but we have imaging, we have
observation stays, we have a number of things that are
building up to the ll-percent increase. So understanding

that will help us know how to, you know, take the blunt 1



10

11

12

13

14

15

16

17

18

19

20

21

22

114

percent and do it a little bit different in another cycle.

One last technical comment. It's not really a

question, but it's around one kind of thing. You threw out

there EBITDAR, you know, and we don't have it anywhere in

the chapter, and usually it's EBITDA not EBITDAR, so I'm not

sure what the —- it's a new —- cash flow is a good one, but
I would —- it's kind of an awkward place to insert it
because it's not in the chapter at all. That's just a

comment because it's not well understood by probably some of

the Commissioners, so I wouldn't overuse that as part of

anything you would explain on the Hill, for example, at this

point in time.

MR. HACKBARTH: Jeff, do you want to just say a

little bit more why you chose to add that this time?

DR. STENSLAND: All right. So this came out of

last month's discussion in December, and part of it was

Mike's desire for the early-warning system. And we wanted

to look back at a couple of different metrics. One is the

margin, which is a good predictor of closure, and it's also

a good predictor of whether you can have enough money to

continue to fund capital improvements and to pay off your

debt.
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I think the EBITDAR is also an important metric in

that it basically takes away that debt service and those

rental payments, and it really asks more —— will the entity

be able to keep on operating even in a bankruptcy situation.

And I think the example I would pull out would be from the

mid-1990s. What we saw was a lot of nursing homes had taken

on a lot of debt or they had taken on big rent obligations.

And what happened is a lot of them went bankrupt because

they had negative total margins, and they couldn't pay their

debt, they go into bankruptcy. But they still had the

positive EBITDAR, meaning they could still operate the

facility and generate some revenue for those bond holders

which now hold the facility.

So what happened is those facilities didn't close

and the Medicare patients still had access, they still got

their care in those nursing homes, because the cash flow was

big enough to keep the operation going, even if it wasn't

guite big enough to also pay off the bonds.

So I think there's two different questions: Do

you have enough money to pay off all your debt and keep on

going? Or do you have money just to keep on going even if

you're defaulting on your debt? So that's why I used those
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two different metrics.

MR. BUTLER: I just found the timing of the
insertion of the concept, even if you're responding to Mike,
was a little —-- and rent usually —-- that is a cash outlay.
It's part of running —-- you know, it's usually not part of
it. So I would just —-- but I understand your response.

MR. HACKBARTH: [Off microphone] Okay. Round 2
comments.

MR. ARMSTRONG: Just two brief comments.

First, Glenn, I thought you did a great job of
summarizing this issue of how do we deal with paying
differently for essentially the same or similar services but
just provided in different locations. The only point I
wanted to add to that is that I look forward to our
consideration of what do you do with that. I think there
are similar issues in some of the post—-acute areas as well,
and so as we organize that, my hope is it would be a fairly
broad kind of consideration.

Second, hospital reimbursement is going to change
so much in the next few years. There are so many different
variables, whether it's what we just heard about the value-

based payments, the IT reimbursement, the impact of ACOs and
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what that means, or changes in reimbursement relative to

readmissions, and even more than I'm even aware of. I would

just —-— I support this recommendation, but in the years

ahead, somehow I'd like to understand better how all of

those come together and impact, you know, the very measures

we use to judge whether these rate changes are appropriate

rate changes. It just seems —-— I'm worried that there are

so many moving parts. I think they're all headed towards

certain common policy goals, but exactly what the net impact

of all of them is at this point, for me anyway, 1is very

difficult to know.

DR. BAICKER: I like the framing of the update

preserving the policy tool of a budget-neutral rejiggering

of the risk payment, so I think making it explicit what

share of that we think has been reclaimed and what share is

remaining to be reclaimed is very helpful, and that might

argue for being even more explicit in the discussion of the

outpatient versus the inpatient because they're coming to

the same bottom line. We don't want that to muddy the

waters because there are these very different pieces going

on, and I think they can -- in the discussion they were a

little bit conflated.
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DR. KANE: I agree with Kate, and I guess the
other piece, I think I'm very concerned about what we're
seeing on the outpatient side and how much that might cost
us. And I just wonder if we shouldn't also try to get in,
at least the text if not the recommendation, that somebody,
CMS or somebody should start looking into sort of severity-
adjusted APGs, you know, hospital outpatient system the way
we had to do on the inpatient side, and with the goal
ultimately of saying, you know, the same price wherever it
goes. Because, you know, your story about higher -- it Jjust
assumes, you know, that patients that are going to the
hospital are all 50 percent more resource intensive, which
they aren't. I mean, they're something more, but they're
not —— and I think that what we really should be doing is
just adjusting for the severity of people going for
outpatient —- for any kind of office visit if we think the
APGs are way off. I mean, if they're way different than the
physician payment because you think they're sicker, we
should be able to show that and create —- and, otherwise,
there's just this terrible incentive to put a whole lot of
people in the hospital-based visit and just cost the program

a lot of money at a time when it's not -- you know, we're
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really trying to reduce unnecessary expenditures.

So unless we can fix that severity adjustment,

then I think I'm sort of in George's camp of we should try

to find ways to stop the excess payment that's happening

with this sort of strategic change of employing physicians.

MR. GEORGE MILLER: Yeah, in principle, I support

the draft recommendation and agree with what has been said.

I'm still struggling a little bit on the outpatient side,

particularly because in the chapter the margin's so much

worse on the outpatient side. And I didn't ask this in the

Round 1 clarifying questions, but we see increase in

hospitals, in bad debt, an increase in Medicaid because of

the general economy, and that has an impact on the

hospital's overall structure, and with that increase in

negative margins, you know, I guess I'm a little bit

concerned about just a l-percent increase in the outpatient

margin in light of all the other discussion. So just making

that comment.

And as you look at efficient hospitals, you did it

overall. I didn't see what the outpatient margins were and

if they've improved them overall in that analysis if you

just isolated the outpatient volume. But it was just
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negative -- it's very negative, 10 percent, if I remember

correctly.

MR. KUHN: First of all, I just want to thank

Glenn and Mark and Jeff and Julian for spending a great deal

of time with myself and Peter and George as we kind of

walked through the DCI issue on a number of different calls

and conversations over the last several months.

Having said that, I'll support the recommendation

that we have. However, I think over the next year I would

like us to continue to revisit this issue of the DCI. I

think we're pretty good on refinements in terms of the

calculation, but I'd like to explore other options for

calculation as we go forward, because this issue is going to

be with us for a while, and I just want to make sure that

we're as accurate as possible in terms of our calculation,

because it's not only here, but as we all know, on all the

payment systems, and ultimately when we get to ACOs and they

get into the normalization issue, we're going to be having

to make these kind of calculations over and over again. So

the efforts I think we can continue to do here to try to

refine how we calculate coding would be very helpful.

DR. BERENSON: Yeah, I just want to say I'm with



10

11

12

13

14

15

16

17

18

19

20

21

22

121

Scott that we need to deal with this place of service issue,

and I see the conflicts that you've laid out. On the one

hand, we are supposed to capture the underlying costs to the

entity and pay them appropriately, and at the same time we

don't want distorted behavior which we create. And I think

there's some conflict in those two things. And so I think a

similar thing is going on in post—-acute, and that's what I

wanted to —— but I think there may be some general

principles. Some of this may have to do with how the costs

are being allocated into which services, and maybe there's a

way to look at that, et cetera. But I just think it's an

important issue that's increasing in importance.

DR. NAYLOR: So I support the recommendation. I

think the difference between the outpatient adjustment of 1

percent versus ambulatory care centers of half is at this

point in time, given that we don't have data on cost and

quality from the latter, justified on the differences in

case-mix and the RAND study that shows these are very

different people overall in multiple case-mix variables, age

and insurance status and race, that are being served right

now in the hospital outpatient, et cetera.

Then one other comment is the real need to
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continue to look at quality, and as we're looking at high
performance or —-— because that is part of our charge to look
at the most efficient, and concerns raised in this great
chapter about the growing body of evidence that's showing a
disconnect between hospital process measures and key
measures of mortality, readmission, et cetera. So as we're
thinking about who it is we're looking at as our benchmark,
our need to really, I don't know, help advance an agenda for
better quality measures and better ones that show
relationships in efficiency.

MS. HANSEN: I support the recommendation, but I'd
like to harken back to actually three comments here. I
think Scott and Bob's comment about this whole piece, and
then at some point perhaps what Nancy brought up was, again,
the severity-adjusted ambulatory side so that it's more
centric to the beneficiary in terms of that. But two points
that came up in last month's meeting that I just wanted to
raise that I think is relevant here. As these forms are
molting, there are impacts that happen to both physician
providers as well as the beneficiaries. The observational
stays that we discussed last time was one example, that as

we tried to negotiate to make this system whole, there are
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consequences to some of the players, and two I just wanted

to identify I understand. Physicians may not get paid quite

the same way for the services that they're providing when

it's in a different setting just because the payment goes to

another entity, and then again, reiterating that oftentimes

patients who end up going back into the hospital not as a

readmission, because that becomes an anathema and they go in

for observational days, if they end up still getting the

similar services but get post-acute care, they may have a

much higher co-pay issue.

So I think these things are —-- you know, as these

things are kind of flowing, there are sequelae that I think

we need to highlight and make sure are taken into

consideration.

MR. BUTLER: I, too, would like to congratulate

and thank the staff for all the hard work on a number of

fronts on this year's cycle.

I just have one additional point, and that is, the

reason I like the 1 percent is not necessarily the amount.

The predictability is very, very important. I think that,

you know, we sit here with the DCI, and we in hospitals

don't sit there, okay, how much did we get out of coding
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last month or this month. We just track the case-mix index

and try to project forward, you know, in our budget what are

we going to get. So October 1 comes, and if you know it's 1

percent on whatever you're running, it's a much more stable

way of moving forward than getting whipsawed around by, you

know, what are they going to swipe out of here or there.

And that's not an unimportant point, and the same has been

said of the physicians, on SGR and everything else. Some

predictability is important.

DR. CHERNEW: I just want to say that in response

to some of these issues of payment, it's going to be an

incredibly difficult and very time-consuming process to try

and get all the new case-mix right based on where you're

going and how you're doing and developing a new case-mix.

And I imagine I might be different than some around the

table, but I think spending a lot of time on developing new

and more refined ways of doing fee-for-service spending in,

you know, a code-specific way as we go forward for

organizational forms to change and technologies to change

and systems that we still can't seem to get them exactly

right on the relative payment stuff for ones we've been

working for a long time strikes me as a lot less important
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than emphasizing much more strongly this is extremely why we

need to try and do the broader payment reform stuff that we

unfortunately don't get to talk about this month.

MR. HACKBARTH: Okay. On that note we are ready

to vote on the recommendation. All in favor of the

recommendation, please raise your hand?

Opposed?

Abstentions?

Okay. Thank you, Jeff.

So we are now at the public comment period. We'll

have a brief public comment period in advance of lunch. Let

me quickly review the ground rules. Please begin by

identifying yourself and your organization, and limit your

comments, please, to no more than two minutes. When this

red light comes back on, that will signify the end of your

two minutes. And for those of you towards the end of the

line, if, in fact, a person in front of the line has made

similar comments to yours, please feel free to say, "I agree

with Speaker 1," and not feel the need to repeat everything.

With that?

DR. CALVERT: Commissioners, my name is Preston

Calvert. Can you hear me okay? I'm the president of the
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North American Neuro-Ophthalmology Society. It's a

professional society of about 500 members representing the

practicing neuro-ophthalmologists in the United States.

Neuro-ophthalmologists, as some of you know, are cognitive

subspecialists who initially trained in either ophthalmology

or neurology and then have at least an additional year of

fellowship training in neuro-ophthalmology. All of our

members are board-certified in their primary specialty.

I'm here to ask that you reconsider your now year-

old policy to stop Medicare payment for consultation

services by specialists. The daily work of our members

involves consultations performed at the request of other

physicians for their patients with unexplained inability to

see properly, double vision, facial and head pain, and many

other complaints. Our consultation service includes

eliciting a complete medical history and a detailed physical

exam done by the doctor him- or herself, often of both

complete neurologic and visual systems, gathering of

complete records of all prior care for that patient, for

this patients' problem, and then a careful review of all of

the imaging studies that have been done in relation to the

problem.



10

11

12

13

14

15

16

17

18

19

20

21

22

127

There's extensive time required to inform the

patient of our findings and to plan further evaluation and

treatment. We regularly diagnose and treat brain tumors,

multiple sclerosis, myasthenia gravis, stroke, and many

other serious conditions.

It's a daily occurrence for every neuro-

ophthalmologist to properly diagnose and treat patients who

have been previously undiagnosed or misdiagnosed. It has

immediate and life-changing effects for the well-being of

our patients and other doctors' patients.

The Commission's main focus is on large-scale

measures of patient access to the most frequently required

services by primary care and high-frequency specialty

practitioners. Your assessment by surveys and the

accessibility of specialty services to Medicare

beneficiaries necessarily is dominated by responses

regarding high-volume specialties. However, some of the

perceived quality of American health care and our system is

related to ready access to expert diagnostic and therapeutic

expertise for less frequent but potentially devastating

medical conditions. Access to these specialists that

provide these cognitive services is not likely to be well
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capture by the surveys that you use.

Neuro-ophthalmology is poorly remunerated in the
best of times. 1Its practitioners work out of the love of
this discipline and a devotion to patient care, research,
and teaching rather than any pecuniary motive. Since the
lost of the consult codes under the Medicare billing system,
in the past year our members have reported a significant
drop in their practice revenues related to the particular
prevalence of Medicare beneficiaries in our practices. Some
of our members have begun refusing Medicare patient
consultations and assignment, and some are considering
opting out altogether. We've begun to see early retirements
of members in the prime of their careers for financial
reasons. And we're troubled by this because we see a
problem in attracting young people to join our specialty.
This specialty attracts a very specific kind of person who's
attracted to those features, and we are losing even the
basic recognition of the work of this subspecialty in the
Medicare payment system.

One of the major points that I'd point out to you
is that there's been a breakage of the fundamental mechanism

of medical communication in the failure to require a report
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from a consultant back to the referring physician. You
broke that when you changed the fee system. And that had to
have been an unintended consequence. I'm sure you did not
mean to do that.

So we ask that you either restore the Medicare
consultation codes for reimbursement directly or consider
some kind of MPI-based multiplier for initial inpatient and
outpatient visits from physicians who are recognized as
cognitive specialists to reimburse their efforts for their
patients. Failure to take those steps will degrade our
ability to care for those patients and the ability of their
primary physicians to obtain those consultations. And it
clearly 1is the case that patient outcomes will worsen, and
we actually have substantial studies to prove that patient
costs, costs to the system will increase as well.

Thank you.

DR. MARK MILLER: The only thing I would clarify
guickly for the public is the change in the consultation
rules was not a policy change made by MedPAC. It was made
by CMS, and at least at the time, CMS' justification for it
was that the reporting requirements for the consultations

had been lowered. Just so that if you're sitting here



10

11

12

13

14

15

16

17

18

19

20

21

22

130

wondering what decision he's referring to on your part, it

was actually a CMS decision.

MR. HACKBARTH: Okay. And before the next

commenter begins, I know that a couple minutes doesn't seem

like much, but I would emphasize that this is not your only

or even your best opportunity to provide input to the work

of the Commission. Rest assured that on the consultation

issue we've received a lot of letters that have made the

points that you've made. There have been face-to-face

meetings with staff and representatives of wvarious

organizations. So I must limit you to just a couple
minutes. We've got a very full agenda, and we're already
behind.

DR. LAING: Hi. With that introduction, thank

you. I'm Tim Laing. I'm with the American College of

Rheumatology. I'm a rheumatologist. I'll save you at least

one of those two minutes because I really wanted to support

the foregoing comments and state that in our society we are

very concerned that the workforce issues and access issues

that result from the inability to recognize specialty

expertise anywhere in the fee schedule -- I also serve as

our RUC adviser —-- just seems like a decision that really
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should be changed somehow, some way, and we'd really

appreciate your consideration.

Thank you.

DR. McQUILLEN: Hi, I'm Dan McQuillen. I'm the

Chair of the Infectious Disease Society, Clinical Affairs

Committee, and I'm a practicing infectious disease physician

at the Lahey Clinic in Burlington, Mass.

I'd echo similar comments to what have been made

before. I've heard personally as part of my role of

practitioners in ID who have stopped seeing Medicare

patients, decreasing access; one at least, perhaps two that

have closed their ID practices because of that decision by

Medicare.

We see a lot of opportunities going forward in

terms of when payment reform gets going, particularly in

accountable care organizations. We have about 9,000 board-

certified infectious disease physicians in our membership,

and I think, though we're small, we have a disproportionate

effect on many of the things that are important going

forward in terms of accountable care organizations, quality

of care, preventing infections.

One of the problems with the decision made by
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Medicare is that it makes our financial wviability a little

bit suspect going forward. We've already seen some decrease

in applicants in terms of our fellowship positions. What we
would like to discuss with you —-- and we've sent, as you
mentioned, letters about this —-- is ways in which we can

incentivize this sort of program. ID doctors are the ones

that run, design, implement infection prevention programs,

antimicrobial stewardship. We see opportunities there in

the non-patient care activity payment arena to subsidize

some of our activities and make our profession a little bit

more economically viable while actually helping the system

overall.

Thanks wvery much.

DS. CHANG: Good afternoon. My name is Sharon B.

Chang. I'm speaking to you on behalf of the Ambulatory

Surgery Centers Association. We just wanted to say again

how much we're encouraged by the direction that the

Commission 1s taking in looking across the multiple settings

where surgery can be provided and also very encouraged about

the direction you're taking in terms of quality.

Just to reiterate, we have as an industry asked

CMS each time over the last several years that this has come
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up to institute a gquality reporting system for the ASC

setting. Over 1,000 ASCs already voluntarily report on six

NQF-endorsed quality measures. We'd love to see that go

voluntarily nationwide so that consumers can be part of the

movement that you're also talking about of getting a savings

from Medicare every time a patient chooses on the basis of

quality and appropriateness to have that procedure in an ASC

versus an HOPD. When that's appropriate for that client,

the Medicare program saves money each time.

We'd love to see an opportunity actually to bring

those two threads together. As we look forward to 2011, one

of the things that we hope to see from CMS is a design for a

value-based purchasing system that would run for ASCs, and

if that gives us an opportunity to demonstrate quality and

efficiency for the Medicare program, we think that's a win

for the ASCs and for the beneficiaries.

Thank you very much for the encouraging direction.

DR. DONOFRIO: Thank you. My name is Peter

Donofrio. I'm a neurologist from Tennessee, and I'm

representing the American Academy of Neurology. I would

just like to mention our support for restoration of the

consultation codes. Contrary to some of the data we saw
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from MedPAC today, neurologists are seeing fewer people with

Medicare. About 30 percent of our candidates in a recent

survey mentioned that they were spending less time with

patients with Medicare and seeing fewer of them.

My second point is that neurologists actually are

the primary care physicians or principal care physicians for

people with certain chronic neurologic conditions like

multiple sclerosis, ALS, and Parkinsonism. So the bonus

given to the people in primary care was certainly warranted,

but we think there should be bonuses for certain chronic

illnesses cared for by people speaking at this microphone

today.

Then, finally, neurologists do save money. There

is data from the American Academy of Neurology that

neurologists save money in the area of stroke and multiple

sclerosis because we spend more time with patients but order

fewer tests, and we have better outcomes.

Thank you.

MR. HACKBARTH: Okay. We will adjourn for lunch

and reconvene in 45 minutes, which is at 1:30.

[Whereupon, at 12:46 p.m., the meeting was

recessed, to reconvene at 1:30 p.m., this same day.]
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AFTERNOON SESSION [1:36 p.m.]

MR. HACKBARTH: Okay, it's time for us to begin
again with Nancy's presentation on outpatient dialysis
services. And Nancy, would you go ahead, and I'll stick my
head out the door and round up the last couple of
commissioners?

MS. RAY: Good afternoon. During today's
presentation, I'm going to first follow up on some questions
from the December meeting. Then I'm going to summarize
information about the adequacy of Medicare's payments for
outpatient dialysis services. I will present a draft
recommendation for you to consider about updating payments
for calendar year 2012. This is, of course, your last
presentation before the March report.

Just quickly, an overview of the dialysis sector:
In 2009, there were about 340,000 fee-for-service
beneficiaries who sought care from more than 5,000 ESRD
facilities. Medicare's spending for composite rate services
—— that is the dialysis treatment —-- and separate payments
for dialysis drugs totaled about $9.2 billion in 2009.
Dialysis drugs accounted for about one-third of this total.

So several commissioners had questions from last
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month, and I'm going to try to answer your qguestions.

George, you had a question about accounting for

new medical innovations under the new payment method. As we

have seen through the years, one of the many advantages of

prospective payment systems is that they allow for a lot of

innovation without any action by Medicare. They just flow

into the payment bundle.

According to MIPPA, the ESRD bundle under the new

payment method includes other items and services in addition

to the composite rate services, dialysis drugs and labs that

are furnished to individuals for the treatment of end-stage

renal disease. This provision suggests that the Secretary

has the flexibility of augmenting the bundle over time.

That being said, I'm not a lawyer, so we will monitor this.

Karen, you had a question about physician

disclosure. Physicians can have ownership interests in

dialysis facilities and other financial interests as well.

Your mailing materials give some examples of the financial

interests that physicians have with one of the large chains.

Our 2009 recommendation on disclosure of physician ownership

would help CMS and other payers determine the extent to

which physician financial interest influences quality of
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care, volume and spending.

Herb, you had a question on collecting data on
dialysis patient satisfaction. AHRQ has developed a CAHPS
in-center hemodialysis survey instrument; this is for
adults. The survey instrument is up on the web site. That
being said, there is no regular reporting of this
information either by CMS or the CAHPS folks.

In a related issue, CMS's new conditions for
coverage requires facilities to include patient satisfaction
as one of their components of their QAPI program, their
Quality Assessment and Performance Improvement program. The
final rule that was issued in 2008 encourages facilities to
use this standardized tool, but the agency did not require
the use of the instrument.

Nancy, you had a question on pre-ESRD care, and
we've included a text box in the draft chapter on the
benefits of pre-ESRD care which includes educating chronic
disease patients before they start dialysis about their
renal treatment options and better managing their chronic
kidney disease comorbidities including hypertension and
cardiovascular conditions.

A few years back the Commission looked at the
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provision of pre-ESRD care to fee-for-service beneficiaries

older than 65, and this was before they started dialysis.

Like other researchers, we found that early referral to a

nephrology team reduced some morbidities associated with

ESRD including increased use of home dialysis and increased

use of AV fistulas. A related policy began in 2010 with

Medicare paying for the educating pre-ESRD beneficiaries

about kidney disease.

Tom, you wanted to see the distribution of driving

miles for new fee-for-service dialysis beneficiaries. This

is included in the paper, and I'm going to present you the

findings in about one minute when I summarize the payment

adequacy findings.

Okay, Bob, Jennie and Karen, we have included

renal-related quality measures in the draft chapter. The

chapter notes that a substantial portion of hospitalizations

are due to renal-related comorbidities including vascular

access and infections. We've included the one-year survival

for dialysis patients, which is higher for African Americans

and other races than whites. We've included vascular access

complication rates and find that AV fistula patients have a

lower rate of declotting procedures than graft patients, and
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catheter patients have the highest rate of sepsis compared

to fistulas and grafts.

So I'd like to shift gears and review the payment

adequacy information. You've seen all of this information
last month. Overall, our indicators are positive. Supply
and capacity is increasing. In the past year, facilities

and stations increased by about 4 percent.

Looking at the volume of services furnished by

facilities, we see the growth in the number of dialysis

treatments continues to match beneficiary growth. Use on a

per—treatment basis of erythropoietin, the dominant dialysis

drug, increased between 2008 and 2009. In addition, the

aggregate use of other dialysis drugs, holding price

constant, also increased between 2008 and 2009.

In terms of beneficiary access to care, it's

generally good. There was a net increase of about 250

facilities with few facility closures. About 60 facilities

closed. They are smaller and less profitable than the

existing facilities.

We did see a greater representation of African

Americans and beneficiaries dually eligible for Medicare and

Medicaid treated by closed facilities. That being said,
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this affected less than 1 percent of these beneficiaries.

We did see that the two large dialysis
organizations that account for 60 percent of all facilities
continue to treat these beneficiary groups.

In addition, we looked at the distances
beneficiaries traveled to obtain care as another measure of
access —— that is ease of obtaining care —-- as well as the
potential effect of facility closures. This analysis finds
that the distances that new patients traveled to obtain care
remained relatively unchanged in 2004, 2006 and 2008,
including for African Americans and duals.

And here are the median distances to the dialysis
facility as well as the distribution in terms of the 25th
and 75th percentiles for some key groups including elderly,
African Americans, duals and beneficiaries residing in rural
areas. I1'd like to highlight for African Americans and
duals, the two groups impacted by closures, the travel
distances, median travel distances remain constant or went
down slightly between 2004 and 2008.

Quality is mixed. Some measures are high or
improving. Others still need improvement.

In terms of access to capital, it appears to be
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good for both the large dialysis organizations and other
chains. Both groups have been able to obtain capital for
acquisitions. 1Investor analysts and private equity firms
generally look favorably upon this sector.

Here's the 2000 Medicare margin for composite rate
services and dialysis drugs. You saw this last month. It
is 3.1 percent. This is relatively unchanged from 2008.

The stable margin is linked to increased use of
erythropoietin between 2008 and 2009 and the 1 percent
update in the composite rate in 2009.

As in previous years, the Medicare margin varies
across provider types. It was largest for the two largest
chains than for everybody else.

We are concerned about the direction of the margin
for rural facilities. That being said, this year in 2001,
under the new dialysis payment method, a low volume adjuster
is being implemented, and this will increase payment for
qualifying facilities by 18.9 percent. Rural facilities
will disproportionally benefit from this adjustment. CMS
projected that 45 percent of the facilities who get a low
volume adjustment are rural. By contrast, about one—-quarter

of facilities are located in rural areas.
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The projected margin for 2011 is 1.3 percent.

This includes the MIPPA 2 percent reduction, the 3.1 percent

transitional budget neutrality adjustment and the 2.5

percent 2011 payment update. This projection also includes

a conservative behavioral offset to account for efficiencies

expected under the new payment method.

So this draft recommendation attempts to balance

being cost conscious and assuring that providers can handle

cost growth, and it reads: The Congress should update the

outpatient dialysis payment rate by 1 percent for calendar

year 2012.

In terms of spending, this recommendation would

decrease spending relative to current law. Under current

law, current law calls for an update of the market basket

less productivity, which would currently result in an update

of about 1.6 percent. This draft recommendation will

decrease beneficiary copayments relative to current law.

Thank you.

MR. HACKBARTH: Thank you, Nancy.

Let's see. So we're starting over on this side,

round one clarifying questions, Mitra and then Jennie.

MS. BEHROOZI: Thank you, Nancy. In the paper,
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you talk about costs increasing, the components of the

increases in costs, and you show that the general and

administrative costs have risen during the period 2004 to

2009 by 6 percent per year and account for nearly 30 percent

of the total costs, whereas the direct patient care costs —-

for example, one dear to my heart, the labor costs —-- have

gone up only 2 percent per year, and in fact some of the

other direct medical costs have decreased by 0.2 percent per

year.

So I thought that greater consolidation, leading

to efficiency, really ought to have an impact on the general

and administrative side as well, right, one infrastructure

to deal with more patients. So this is really kind of

counterintuitive to me. Do you know why?

Do you see any evidence of particular things? 1Is

there a huge explosion in malpractice costs or something for

these facilities?

And do you know how this compares to other sectors

where we have data on administrative costs, both the growth

and the total share of that 30 percent?

MS. RAY: The answer to your second question, how

this relates to other sectors, I'm kind of looking for
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somebody else to help me out on that one.

DR. MARK MILLER: [Inaudible.]

MS. RAY: Yeah, in relation to the first, with
respect to the first one, you know, over the past, gosh, I'm
going to say about five years or so, we have seen higher
growth in G&A than the other components. And I'm trying to
think back to what folks have told me about it, but —-- so in
a way, I'd like to get back to you on that, but I do think
it is linked to malpractice and some of the other cost
components feeding into the G&A. At least that's what they
have claimed.

DR. MARK MILLER: All right, what we've come up
with on advice of counsel is it's slower at least in the
hospital setting, in the 4 percent range; 6 percent, you
guys were talking about on dialysis. Meanwhile, we'll keep
looking in the background on the post-acute care side.

And did you get her first answer? Okay.

MS. RAY: [Inaudible.]

MS. HANSEN: Thanks, Nancy, for answering
everybody's questions here. There were earlier questions
that we've had about home dialysis, and I notice that with

some of the counseling there's probably some greater
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increase. A question is do these same companies that

provide the sited dialysis actually operate the home

dialysis programs as well?

MS. RAY: Yes, yes.

MS. HANSEN: Yes, okay. And what is the -- is

there a significant or just really tiny growth in the home

dialysis programs?

MS. RAY: You know, over the past I guess 10 to 15

years we've actually seen a decline in the number of home

dialysis patients. The dominant home dialysis modality

right now is peritoneal dialysis although there are patients

undergoing home hemodialysis as well —-- the more frequent

during the day and nocturnal home hemo in the evening.

Under the new payment method, there's some

thought. Some people are expecting over the long term for

the use of home dialysis to increase, again because dialysis

drugs will not be included in the payment bundle.

Under the previous payment method, the

profitability of dialysis drugs might have been one of the

reasons for the decreasing use of home hemo, of home

dialysis because in general home dialysis patients use less

dialysis drugs than in-center hemo. So, but we'll have to
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monitor what happens under the broader bundle.

MR. HACKBARTH: [Off microphone.] Round one
clarifying questions?

DR. BERENSON: Yeah, this is a quick one. We had
an article that we reviewed that suggests there might be the
potential of more than three dialyses a week, producing
higher quality, going to five or six day a week. Under the
current rules, would there be a full dialysis payment if you
went to more than the current number?

MS. RAY: Right, that's a really good question.

So right now, even under the broader bundles, CMS pays for
up to three treatments per week. A physician can get a
fourth treatment paid for by going to the local contractor
medical director.

That being said, the NIH trial on more frequent —-
you're referring to the NIH trial, more frequent
hemodialysis, and found improved cardiovascular outcomes in
physical health than the conventional three times a week.
And I think this is an issue that we plan to think about a
little bit more in the next cycle.

DR. BERENSON: Right now, Medicare payment policy

would have a chilling effect on that ability to do that, to
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have more than three?

MS. RAY: Well, again, the medical directors at

the local contractors do pay for the fourth session if it is

—— 1f the physician can justify it as being medically

necessary for fluid overload, et cetera. So that is being

done right now.

The question is given the NIH trial results —-

DR. BERENSON: Which changes the standard of care,

not just an exception for a particular patient.

MS. RAY: Exactly, and I think that's something we

here have to think about a little bit more.

DR. BERENSON: Okay, thanks.

MR. KUHN: Thanks, Nancy. A couple quick

questions, one on the low volume adjuster. There was some

chatter at one time that that could create an incentive for

gaming in the system, but CMS I think in the final rule did

put some provisions in there to prevent gaming; that is for

facilities to kind of reduce their size, so they could get

that nearly 19 percent added on payment. Do we feel like

the anti-gaming provisions are strong enough?

MS. RAY: So what CMS did is it said for new

facilities. So for a facility to qualify they have to
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common ownership within 25 miles of that facility.

MR. KUHN: Within a geographic area.

MS. RAY: So that is, I believe, their mechanism
to try to ensure that low volume is truly a low volume
facility.

That's —— I was going to say as we move forward
that is one item that we are going to focus on.

MR. KUHN: Thanks.

MR. HACKBARTH: On the same topic, I assume that

the low volume adjustment is calculated in an attempt to

calculate what the increase is in your variable costs due to

low volume?

MS. RAY: Yes.

MR. HACKBARTH: It actually would be your average

costs ——

MS. RAY: Yes.

MR. HACKBARTH: —— to low volume.

MS. RAY: Right.

MR. HACKBARTH: And so if that calculation is
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right, you know, your costs should go up if you disaggregate

and go into smaller units

MR. KUHN: Right.

MR. HACKBARTH: And so there shouldn't be a huge

gaming opportunity is where I'm headed.

MS. RAY: Well, I think there was —-—- I think some

might have been concerned that: Well, this 18.9 percent

adjustment. Well, gee, let's just start reducing the number

of treatments we furnish, or let's start opening little,

smaller size facilities.

MR. HACKBARTH: Yeah.

MS. RAY: I guess that's the better example.

MR. HACKBARTH: Yeah.

MS. RAY: And so what CMS is saying is: Well, but

if there's ——- if you're Dialysis Chain A, ACME, if you have

any facilities in a 25-mile radius, we're going to count

that in, in terms of the total treatment count.

MR. KUHN: So that would be for common ownership

among facilities.

MS. RAY: Yeah.

MR. KUHN: Just one other quick thing, Nancy, one

other thing to ask is CMS originally, when they created the
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prospective payment system, had a four-year transition. T

think their early impact analysis was around 45, 50 percent

of the facilities would opt out and decide to go in

immediately, but instead a much higher proportion. What was

that proportion that went in?

MS. RAY: So CMS projected that 45 percent would

opt into the new payment method. According to the industry,

it looks —- the industry is saying, based on their survey,

about 90 percent of all facilities have opted into the new

payment method.

MR. KUHN: And why did they? What's our kind of

initial analysis why we think that CMS missed the mark in

terms of its impact, so by an order of magnitude of 100

percent?

MS. RAY: Oh, well, I don't want to speak for CMS,

but they did it facility-by-facility I think, and so they

didn't recognize that if you're a chain organization you're

going to probably make a decision based for all of your or

none of your facilities.

I think there was also —— I've read that some

organizations, I guess to minimize complexity, just wanted

to not have to deal with both the new payment method and the
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old payment method and just opted for the new payment

method.

MR. KUHN: One just observation I make, Glenn, is

this: So many times, people around this table and people

who stand up to the microphone at this table do tend to

criticize CMS a lot, but I think one inference we could draw

from this particular PPS system, that the reason we have

such a high compliance rate, CMS got it. And I think this

is one where we kind of need to pat CMS on the back —-

MS. RAY: Yeah.

MR. KUHN: —-- and give them the credit they do,

that they got this one right the first time out with the

industry response at such a high level it was. So good for

the agency.

MR. HACKBARTH: And you might expect that CMS

might tend to underestimate the savings potential when you

move to a new payment system, and those who run the

facilities have a better sense of oh, if I get paid in this

new way, you know, I can cut out this cost, that cost, and

do well under the new payment system. And so the benefit of

having the inside knowledge of operations may account for

that differential.
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George.

MR. GEORGE MILLER: Thank you, and I want to thank
you and the staff again for the excellent information,
particularly demographic information in the chapter. I
appreciate it very much.

I've got two quick round one questions. I've got
a broader one for round two.

First of all, Jennie's question, mine is similar
to that. 1In home dialysis, what percentage of the total —-
and it may have been in the chapter, I just don't remember -
— of the total dialysis is home dialysis? And it seems that
we can save the system money if we encourage that more
often.

I guess part of my question is why is it included
in the bundled payment for all facilities versus separately
to try to encourage and use more home dialysis?

MS. RAY: Right now, I think roughly about 10

percent -—-

MR. GEORGE MILLER: Ten percent.

MS. RAY: —-- of dialysis patients are dialyzing at
home. So the —-- for adults, the bundle payment rate pays

the same for home dialysis and for in-center hemodialysis.
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Now when you’re comparing the in-center hemo

versus the home peritoneal dialysis, in general on average,

the cost per peritoneal dialysis patient is lower than for

in-center hemo.

MR. GEORGE MILLER: Right.

MS. RAY: So, you know, there is the thought that

this broader bundle could be incentivizing peritoneal

dialysis. There is still the outstanding question, however,

for more frequent home hemodialysis which is something that

we’'re planning on looking at.

MR. GEORGE MILLER: Okay, I guess that’s part of

my question. I’m not sure if I'm explaining it correctly.

If the goal is to increase home dialysis in either way, 1is

the bundle -- my question is: Is the bundle payment that is

included, will that generate more home dialysis or will not

generate more home dialysis, the way I read it in the

chapter?

MS. RAY: I think all things being equal. I mean

if providers’ costs are lower for having —-

MR. GEORGE MILLER: Home.

MS. RAY: —- home peritoneal dialysis than in-

center hemodialysis —-—
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MR. GEORGE MILLER: Right.

MS. RAY: -- you may over the long term start to
see a shift towards peritoneal dialysis.

MR. GEORGE MILLER: Okay.

MS. RAY: That being said, you know, facilities
still have stations and chairs that they have to fill. So I
think, you know, one has to be balanced with the other.

And you know, not everybody is a candidate for
either.

MR. GEORGE MILLER: Candidate, right.

MS. RAY: I mean —-- you know. There’s a lot of
other factors involved in whether, you know, a patient
dialyzes at home or in-center.

MR. GEORGE MILLER: Okay. And then the follow-up
question, I don’t remember reading it in the chapter, but it
seems to me from what I’m reading that the sooner that a
patient is referred to a nephrologist that that would save
more money in the system. We would not see more
hospitalizations. So I don’t know if there’s a lever or
mechanism to deal with that issue, but in discussing with my
nephrologist in my hometown and others it seems their

concern 1s that they don’t get referrals early enough, and
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if there’s a way to have an impact that we could get

referrals we’d save the system some money and get folks

appropriate care sooner.

MS. RAY: Right, so just a couple of items to

follow up on that. So Medicare, beginning in 2010, has

begun to pay for this pre-ESRD education which hopefully,

assuming the individual has been identified as having

chronic kidney disease, they can —-— I think they can receive

up to five or six sessions on counseling, including how

better to manage their comorbidities and giving them all the

different options including transplantation and home

dialysis, and kind of also providing them with better

knowledge about what may be down the road when they begin

dialysis.

In terms of cost savings, we found in our analysis

that there was some reduction in patient spending. That

was, I think, primarily focused on the first year of

dialysis. After that, and again I have to go back and

double—-check those numbers. But the cost savings, I’m not
sure. I’'m not sure how much was past the first year of
dialysis.

MR. HACKBARTH: Okay, round one questions,
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clarifying questions?

I see none. Let’s proceed to round two comments.

Mitra.

MS. BEHROOZI: 1It'’s really a follow-up to my round

one comment, that you know I think it’s worth paying some

attention to, not in this cycle but for the next cycle

perhaps. You know. Just in comparison to hospitals, the

growth in general and administration is 50 percent higher in

this realm, and 30 percent of the costs being administrative

just doesn’t sound like, you know, it should go unchecked

without us examining it.

MS. RAY: I do want to say something though.

Under the broader bundle, so that distribution may change

because again that’s composite rate.

But that being said -- what? That’s cost, that’s

—— but that’s composite rate only. Of course under the

broader bundle, now you’re going to have drugs and labs in

there as well. So the proportions are going to change

between the labor and the G&A and all those.

But that being said, your point is wvalid.

DR. KANE: A question, where do the health

insurance costs fall? And I’'m wondering if that’s not —-- is
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that in administrative costs or is that in labor costs? Do

we know where they fall because that could be why they’re

growing so fast?

MR. HACKBARTH: Nancy, what do you mean by health

insurance costs?

DR. KANE: The health insurance costs for the

employees.

MR. HACKBARTH: Oh, for the employees.

DR. KANE: Yeah, that’s often one of the fastest

growing and largest pieces of it. It depends on where it’s

classified.

MR. HACKBARTH: Yeah.

MS. BEHROOZI: But that’s why I ask what it is in

other sectors. I mean if they were the same.

MR. HACKBARTH: Yeah. It would suffice to say I

think it does bear some further investigation. All other

things being equal, you would think the rapid consolidation

in the industry would tend to suppress the rate of growth in

G&A. And for it to be that high and higher than some

others, it’s worth looking into further.

MS. HANSEN: This goes back to one of the measures

of quality and the fact that not going onto transplantation
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lists, and so two questions more about kind of the trending
issues.

One is this transplantation matter. Are there
sufficient donors, you know, for a growing list of people
who would be on a transplantation 1list? That’s one thing.

And the other one is more of an epidemiology
question. Given the rate of adult obesity and older people
with issues, is there kind of a factor of what this program
is going to look like over time in terms of its growth rate
and expense, the whole dialysis program?

MS. RAY: In terms of sufficient donors, I mean I
think there is the idea that I think folks would like to
increase the number of kidney donors. You know, people
carrying the cards.

MS. HANSEN: Well, part of my question is this is
quality metric, and so we’re getting people on lists. Is
that considered one of the measures that you’d look for,
good counseling or something, as part of quality?

MS. RAY: Okay, okay, I'm sorry. Okay. If your
question is about having dialysis patients worked up and
included on the kidney transplantation list —-

MS. HANSEN: Right.
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MS. RAY: —- yes, that is a metric, and there you

do see differences across different provider types and by

demographics as we pointed out in the text. So that is

something that you would want to see an increase in the

number of patients being put up, being included on the

transplantation wait list.

The pre-ESRD counseling could help increase that

by educating patients about their treatment options. You do

hear often patients saying: Well, gee, nobody told me about

home dialysis. Nobody told me about transplantation.

I mean there is that, and there is the —-- there

are researchers who have shown that people who have been

referred to a nephrology team earlier, before starting

dialysis, have higher rates of being on a kidney transplant

list than those who don’t see a nephrologist until they

require dialysis.

In terms of the dialysis growth trends in total,

you know we did see a decrease just in this current, I think

between 2007 and 2008, in the rate of ESRD related to

diabetes, and that is a first, and that could be because of

the use of therapies to delay end-stage renal disease. That

being said, you know, I do think that -- I think the growth



10

11

12

13

14

15

16

17

18

19

20

21

22

160

rate in this area is still predicted to be —-

MS. HANSEN: An increase.

MS. RAY: Increase, yeah.

MS. HANSEN: And relative to the other question

about the quality metric, I think being counseled for the

option sounds great. I guess I’'m looking at it practically,

as just where the back end. Getting on a list is one thing,

but getting an actual transplant is another.

MS. RAY: Absolutely, and there are a limited

number of donors, yeah.

DR. DEAN: A couple of things. First of all, just

a comment, I think I mentioned this last time, that I'm

still bothered a bit by the quality incentive program which

seems to me to be based on a very narrow set of indicators.

We have a whole list of things that are relatively easy to

measure. In fact, they’re already here. And things like

hospitalization, infection, nutritional status —-- those data

are already being collected. They’re really important for

long-term outcomes, and they’re things that need to be

monitored. So I’'m just struck that they’re not included in

the program.

Secondly, I appreciate your laying out the travel
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challenges and the distances traveled. I guess I just make

the point that 25 percent of dialysis patients still travel

more than 22 miles, which is a challenge, and it’s

especially a challenge if we’re really looking at more

frequent dialysis.

And I think there’s really a tradeoff there

because if you look at that paper the compliance rate

dropped compared to standard dialysis. As the frequency of

dialysis went up, the compliance rate went down. It’s a

real burden to have somebody to have to go in five or six

times a week to, you know, wherever they may have to go.

So there clearly are medical advantages to it, and

you get a better, more effective dialysis process. On the

other hand, there are some human factors that really work in

the other direction, and so it’s just a complicated

business, I think.

But I think we just -- we want to be cautious that

we don’t jump too rapidly to the idea that since the renal

function may improve. There are other things in the way.

MS. RAY: I just want to say something about the

quality incentive program that’s beginning, that will begin

in 2012. For the first year of the program, MIPPA laid out
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the measures. So that’s what the agency is using in terms

of the anemia and dialysis adequacy. In the proposed and

final rule, CMS did express interest in adding additional

measures to that, so.

MR. HACKBARTH: Round two comments?

MR. KUHN: First of all, I support the

recommendation that we have before us.

And then also, Nancy, I appreciated in your

comments, I think on page 9 of the overheads, when you were

talking about the margins, the rural margin was down, and

that is a cause for us to pay close attention to. I know

that low volume adjuster will be an important factor in

that.

But also as I recall in MIPPA there was also the

opportunity for the Secretary to implement a facility-level

adjuster which the Secretary chose not to do, but I think

that’s something that I’d like us to continue to monitor as

well as an option in the future if we don’t see those rural

facilities performing like we think they ought to perform.

MS. RAY: Just to be clear, MIPPA gave the

Secretary the authority in addition to the low volume

adjuster to also implement a rural adjustment in the
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proposed and final rule, and the Secretary opted not to,

again citing the applicability of the low volume adjuster

for rural facilities.

MR. GEORGE MILLER: I just want to follow up on my

colleague Jennie’s comments concerning kidney transplants.

First of all, I do want to recognize and commend and I’'m

very pleased that both the Asian Americans and Native

Americans that account for 6 percent of end-stage renal

disease, that they count for 10 percent of the transplants,

and that’s absolutely fantastic and remarkable. And I

wonder what we learn from that. Why? What is it that was

done to improve that percentage?

But what I am struck with and concerned about the

inequitable situation it seems between African Americans

that make up 32 percent but only get 24 percent and what can

be done to improve that issue. For me, it’s problematic.

It has been that way for some time now. And I guess I'm

struggling to put something specific that should be done,

but I do want to raise the issue.

I talked with the nephrologist who said that it

should be required. The problem is the workup, and it’s

about a year workup, and there should be some mechanism to
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require. Even though it may be difficult, some of the

socioeconomic factors may be strong and prevalent, but it

should be a requirement —-- his requirement, a requirement

that a person requiring the position spend about a year in a

workup to make sure that number is improved.

And I don’t know if we have any recommendations.

That’s just a concern. It may be more of an observation

about that issue, but I do appreciate the information here.

I think we should continue to monitor it and maybe as a goal

to see if that'’s increased. But it is an inequity and so a

problematic inequity for me.

MR. HACKBARTH: Has there been research, Nancy, on

trying to explain the reason for the differential?

MS. RAY: I think there is a lot of different

factors that affect the transplantation rate. Some of it is

that again patients may not be informed about their renal

treatment options, and that’s something that should be

actionable. And again, the pre-ESRD counseling is hopefully

one way to rectify it.

There’s the biologic matching process which maybe

somebody else around this table could better explain than me

because I know I’1l1l screw it up, and that has been --
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DR. MARK MILLER: Just on that point, and I’11
screw it up too, because we spent a fair amount of time and
had some clinicians come in and talk about it, and it was
quite striking to me that there is quite a lot that goes on
and a lot of places that do. And Karen could probably.

DR. BORMAN: The things that are most determinate
of transplant survival, if you will, the organ transplant
survival, relate to that matching, and that matching is
genetically determined, and so that within shared gene pools
certain patterns of genetics are more common. And so, it’s
not something that anybody does or controls. It relates to
the extent that there are shared genes within different
ethnic groups. So that part is largely uncontrollable.

Perhaps the intervention that relates to that
would be more donors from that shared gene pool, and the
donation rates vary widely across ethnicities. 1In fact,
there’s one group that will accept organs but not donate
them, categorically, which is a little bit of a troubling
ethical circumstance when you’re in transplant medicine.

So I think that the only way I know, George, to
come at that piece of it is education campaigns, and I’'m

aware of at least one campaign in north Texas that was
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extraordinarily effective in boosting the donor rate from

minority groups. So that would be one way to attack that.

MR. HACKBARTH: Other round two comments?

Karen.

DR. BORMAN: Just a couple of things. I think

this is a very fine effort, and Nancy, thank you for trying

to answer my questions and comments. I appreciate your and

staff’s efforts.

Just a couple of things I would emphasize. I

think there is no question that, for example, infection

rates will be least in AV fistula than they are in graft

than they are in catheters. That’s never going to change.

That is inherent in the nature of those things, and so we

need to be a little bit careful in creating implication that

we can get everybody to the best case scenario.

While we would love to do it, there are many

patients that by the time they come to vascular access who

no longer have a suitable vein to create. And vascular

surgeons have been very creative, transposing and moving

around veins within the upper arm in order to attempt to do

that, but there is a point at which you kind of reach

diminishing returns. So I’'d like to be just a little bit
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careful about creating any implication out there that we can
get to nirvana fairly quickly.

The second, and that also would relate a little
bit to the considerations about peritoneal dialysis and home
hemodialysis, those —-- peritoneal dialysis has some very
specific contraindications related to people who have had
multiple prior abdominal operations, for example. There'’s
not enough access to the surface lining inside the abdominal
cavity to allow effective peritoneal dialysis -- so again, a
factor that’s outside of everybody’s control. And I think
we want to be just a little bit careful about saying that:
Wow, these things are cheaper. They’'re as efficient. We
should get everybody there.

We should make all reasonable efforts, but the
reality is we aren’t going to get everybody there. And we
need to make sure that our quality measurements and so forth
allow for those exceptions and appropriate identifications
of where we can succeed and where we can’t.

Similarly, home hemodialysis takes a pretty
motivated family, a pretty motivated patient, and we need to
be a little bit careful about those things. But you know

absolutely those things, when we can achieve them, achieve a
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better goal.

And I thank you for taking forward the work of
including transplantation and things that surround it as a
measure because I think at the end of the day if we had
enough donors and we could catch people at the right time
we’d go a long way toward ameliorating this particular
disease.

MR. HACKBARTH: Thanks, Karen. That’s very
helpful information.

So I think we are ready to vote on that
recommendation. All in favor of the recommendation, please
raise your hand.

Opposed?

Abstentions?

Okay, well done, Nancy. Thank you.

Next is home health.

MR. CHRISTMAN: Good afternoon. As Glenn said,
next, we're going to do home health. And just as a brief
refresher, here's some basic stats on home health. In 2009,
Medicare spent about $19 billion on home health services.
There are over 11,000 agencies that participate in the

benefit in 2010 and they served over six million episodes
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for three million beneficiaries in 2009.

We will review the framework and several

recommendations to improve program integrity, payment

adequacy, and payment accuracy, as well as beneficiary

incentives. The recap of the framework, which we covered in

depth at the December meeting, will be brief in order to

preserve time for Commissioner discussion. I can provide

additional clarifications during the Q and A, if necessary.

Here is an overview of our indicators.

Beneficiaries have good access to care in most areas.

Ninety—-nine percent of beneficiaries live in an area served

by one home health agency. Sixty percent live in an area

served by ten or more. We have noted there are some areas

that lack access, but in some instances, it appears that a

lack of access is related to factors other than Medicare

payment.

For example, we spoke with representatives of one

State that indicated low Medicaid payments and declining

local subsidies were discouraging agencies from providing

services in rural areas. Nationwide, Medicare payments do

not appear to be a problem in rural areas, as rural agencies

have margins of 16.6 percent. The margin for rural remote
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agencies is over 19 percent. And in addition, there is a
three percent payment add-on in effect for rural episodes in
2010 through 2015.

The number of agencies continues to increase, with
over 3,800 new agencies entering Medicare since 2000, and we
have reached over 11,000 agencies in 2010, as I mentioned
earlier. The number of episodes and rate of use continue to
rise, and the annual rate of increase in episode volume
appears to be accelerating. And as we reviewed last month,
quality shows improvement on most measures. Access to
capital is adequate for both private and publicly-held
agencies. And the margins for 2011 are projected to equal
14.5 percent. These margins are consistent with our
findings for previous years. For example, margins have
averaged 17.5 percent since 2001.

Overall, these indicators are very similar to what
we have reported in prior years, and next, we're going to
look at recommendations.

Many Commissioners at the last meeting felt that
our recommendation on fraud needed to be emphasized, so we
will begin here. For many years, we have noted aberrant

patterns of utilization in home health. This slide lists
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the 25 counties with the highest frequency of home health

use in 2008. If you compare the share of users and the

episodes per user for each county for the national average,

which is listed below and to the left in yellow, you will

see that these counties are well above average in home

health utilization. Note that the share of beneficiaries

using is two to four times the national average, while the

average number of episodes is also significantly greater

than the national average, and five of these counties have

more home health episodes than fee-for-service

beneficiaries.

Differences of this magnitude raise concern that

fraud may be an issue in some areas, particularly because

some of these areas, such as Miami, have already seen

significant program integrity activities. We cannot make

definitive judgments about the role of fraud in high-use

areas from this data, but differences of this magnitude

suggest a need for closer inspection, and if fraud is

revealed to be a factor, swift action.

Medicare has new authorities to fight fraud in the

PPACA and home health may be an appropriate place to test

them. Specifically in areas where the Secretary concludes
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there is widespread risk of fraud, she can implement local

moratoria on the enrollment of new providers and suspend

payment for services in areas that appear to have widespread

fraud.

This brings me to a recommendation. It reads,

"The Secretary with the Office of the Inspector General

should conduct medical review activities in counties that

have aberrant home health utilization. The Secretary should

implement the new authorities to suspend payment and the

enrollment of new providers if they indicate significant

fraud."

This will decrease spending for home health if

implemented —- now, these savings are already assumed in the

budget baseline by CBO —-- and there would be some

administrative costs. In terms of beneficiary and provider

implications, appropriately targeted reviews should not

significantly affect beneficiary access to care or provider

willingness to serve them.

Next, we turn to payment adequacy. Before I take

you through the 2012 recommendation, let me remind

Commissioners of changes in the PPACA. The PPACA

implemented a phased rebasing which begins in 2014 and is
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phased in over four years. The reductions would be limited
to no more than 3.5 percent a year and this reduction would
be offset each year by the payment update. Given the
positive indicators for the industry, the delay seems
unnecessary. In addition, including the market basket
update as an offset makes these reductions similar and in
some cases smaller than those the industry has weathered in
the past, so would likely result in agencies maintaining
high margins.

Here is the payment adequacy recommendation for
2012. It calls for an acceleration of the rebasing already
in law to 2013 and the elimination of the market basket
update for 2012. The recommendation reads, "The Congress
should direct the Secretary to begin a two-year rebasing of
home health rates in 2013 and eliminate the market Dbasket
update for 2012."

The spending implications are that this would
reduce spending by $750 million to $2 billion in 2012 and $5
to $10 billion over five years. Some providers may choose
to withdraw from the program. Remaining supply should
provide adequate access to care.

In addition to concerns about the high margins,
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there has also been a concern about the distribution of

payments and whether the payment system provides appropriate

incentives. First, as discussed in prior meetings, the

inclusion of therapy visits as a factor in the PPS allows

agencies to follow financial incentives when determining the

number of therapy visits provided. An analysis by the Urban

Institute found that the current system is highly dependent

on the use of therapy as a predictor for its accuracy. With

therapy as a predictor, the system could explain 55 percent

of costs. Without it, the explanatory value dropped to 7.6

percent. Perhaps most importantly, the current case-mix

explained one-tenth of one percent of the variation in non-

therapy costs, meaning the system is weakest in explaining

the services that are most commonly provided. Most notably,

the case-mix properly identified only 15 percent of the

highest-cost non-therapy episodes.

All of these factors suggest the case-mix system

needs to change. If the current system remains in place,

agencies will have an incentive to avoid non-therapy cases,

base the amount of therapy provided on payment incentives

and not patient characteristics, and avoid high-cost non-

therapy cases.
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Urban developed a revised system that did not use

therapy visits as a factor in setting payments and relied

solely on patient characteristics. The revised system they

developed explained about 15 percent of costs, or about

double the explanatory value of the current system when its

therapy thresholds are removed. The improvement was better

at the service level. For non-therapy services, the

explanatory value of the revised model was 15 percent,

compared to eight percent for the current case-mix without

its therapy thresholds. For therapy services, the revised

model had an explanatory value that was more than double the

current system without therapy thresholds. The revised

system was also more accurate in identifying high-cost non-

therapy cases, identifying 28 percent of them, again, nearly

double the current model. This analysis suggests that an

alternative case-mix which drops the therapy thresholds

would have better accuracy and better incentives than the

current system.

This leads to a draft recommendation. It reads,

"The Secretary should revise the home health case-mix to

rely on patient characteristics to set payment for therapy

and non-therapy services and no longer use the number of
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therapy visits as a payment factor."

Now, this change would be budget neutral, and in

terms of beneficiary and provider implications, it would

increase access to care for non-therapy patients and

payments will generally be redistributed to providers that

focus on non-therapy services from those that are more

focused on therapy services. Another way to think of this

is that it would level the playing field between providers

that deliver more therapy and those that deliver more non-

therapy. Currently, the payment system appears to overpay

for therapy services and our proposed changes reduces

payments for those services and redistributes them to non-

therapy services, which appear to be disadvantaged under the

current system. Payments would increase for dual eligibles

and patients who need the most non-therapy services. At the

provider level, we would see increases for nonprofit, rural,

and hospital-based providers.

Another issue is ensuring appropriate use of the

home health benefit. Today, physicians and home health

agencies are accountable for following Medicare's enrollment

and coverage standards, but several studies have raised

questions about how effectively they serve this role. Many
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reports suggest that the locus of control often remains with

agencies which have a financial interest in eligibility and

plan of care decisions. This conflict is even more

troublesome considering the 50 percent increase in home

health] volume that has occurred since 2001.

Concerns about over—-utilization are further

exacerbated by the lack of cost sharing in home health.

Studies have generally found that beneficiaries consume more

health care services when they have limited or no cost

sharing and that these additional services do not always

contribute to better health. The rapid rise in home health

volume suggests that at least some of this growth may be

increasing Medicare's costs without improving beneficiary

health. Adding a copay requirement would permit patient

choice to serve as an offset to the incentives in the Home

Health PPS, which reward additional volume. However, the

copay needs to set appropriate incentives. It should not

drive beneficiaries to other high-cost settings and minimize

the impact for high-need and low-income patients.

With these concerns, there are essentially three

questions to answer: What unit the wvisit or episode should

the copay be charged at, when should it be charged, and how



10

11

12

13

14

15

16

17

18

19

20

21

22

178

much it should be. These questions present a number of
competing policy goals and I will now walk through a design
that shows one approach to balancing the various concerns.

The first choice is selecting the unit. A copay
could be charged at the per visit or per episode level, but
given the incentives that providers have to deliver more
episodes, a per episode copay seems appropriate. The per
episode copay would encourage beneficiaries to weigh the
need for care at the onset of an episode. Typically,
Medicare relies on physicians to drive this decision, but
some Commissioners have said that physicians do not always
have the information they need to make these decisions and
that they sometimes face consumer pressure from
beneficiaries. An episode-level copay would encourage the
beneficiary to explore alternatives more fully with their
doctor.

An episode copay would also be more appropriate

given the incentives of providers under PPS. Under the PPS,

providers receive a fixed payment for each episode so they

have an incentive to produce more episodes but generally

have no incentive to produce more visits. A per visit copay

would provide an incentive for beneficiaries to decline
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additional visits and this would increase provider profits

because 